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INTRODUCTION 


In recent years as a result of the Supreme Court’s 
opinion’ in Funk Bros. Seed Co. v. Kalo Inoculant Co.’ 
a considerable amount of interest has arisen with respect 
to the defense against infringement that claims are for a 
phenomenon of nature.’ To state the facts of the Funk 
case briefly, it had been a previous practice to inoculate 
leguminous plants with nitrogen-fixing bacteria. Each 
kind of plant, however, took its own bacterial species, and 
earlier it had been thought unfeasible to combine these 
separate species into a convenient multi-purpose package, 
since previous experiments in this direction uniformly 
found the various species to have mutually inhibitory 
properties. Bond discovered that there were strains with- 
in each species which were compatible in contiguity with 
similarly selected strains from other species, and he 


? Also representing the view of five other justices. Justice Frankfurter wrote 
a separate opinion concurring in the invalidity of the patent but on different 
grounds. Justices Burton and Jackson dissented. 


? 333 U.S. 127 (1948). 


3 Kegan, Patentability of Discovery of Principles of Nature, 31 J. Pat. Orr. 
Soc’y 784 (1949), reprinted from 33 Minn. L. Rev. 430 (1949); Inlow, That 
Non-Patentable Law of Nature, 30 J. Pat. Orr. Soc’y 487 (1948); 47 Micn. 
L. Rev. 391 (1949); 36 Gro. L. J. 703 (1948); 10 Ga. B. J. 485 (1948); 9 
Onto St. L. J. 367 (1948) ; 27 Tex. L. Rev. 265 (1948). 
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claimed as his invention a composite culture of such 
strains.* 

Concerning the Bond patent Justice Douglas had this 
to say: 


Bond does not create a state of inhibition or non-inhibition 
in the bacteria. Their qualities are the work of nature. Those 
qualities are of course not patentable. For patents cannot issue 
for the discovery of the phenomena of nature. . . . The 
qualities of these bacteria, like the heat of the sun, electricity, 
or the qualities of metals, are part of the storehouse of knowl- 
edge of all men. They are manifestations of laws of nature, 
free to all men and reserved exclusively to none.’ 


He subsequently reasoned that if the patentability of 
Bond’s composite culture could not be sustained by the 
non-inhibitory property of the constituent strains (since 
such compatibility was nature’s work), neither could pat- 
entability be sustained by the feature of versatility of the 
claimed admixture, for since each species still performed 
its separate function in its separate way, without the fea- 
ture of compatability the subject matter of the claims was 
nothing but an aggregation.® Justice Douglas failed to 
clucidate, however, why a phenomenon of nature is un- 
patentable. While a priori assumptions are less strenuous 
than rigorous analysis, it would be interesting to know 
the origin of this rule and its propriety as a significant 
doctrine in the patent law. 


*Bond, however, was unable to identify the separate strains within each 
species, which strains together made up a multi-purpose composite culture. As 
a result Bond’s claims covered any multi-inoculant combination composed of 
compatible strains drawn from the various species, regardless of the identity 
of the strains. Justice Frankfurter in his concurring opinion reasoned that this 
fact rendered the claims bad for indefiniteness. Justices Burton and Jackson 
dissented from Justice Frankfurter’s view, stating that an inventor should not 
be denied a patent merely because the nature of the discovery defies description 
in conventional terms.’ 

5 Supra note 2, at 130. 

® Justice Douglas also took the view that while the discovery of compatible 
strains within the separate species was noteworthy, Bond’s claims could not 
be supported by the ingenuity involved in this accomplishment since the dis- 
covery was of a principle of nature. Hence the only inventive act by which 
the claims might be sustained must lie, if anywhere, in the application of the 
principle. In the instant case, however, once the principle of compatibility 
was known, its application to produce a mixed inoculant was obvious [but to 
Bond only since no other worker in the field at the time even knew of the 
principle]. Bond’s claims, therefore, were invalid because lacking a sufficient 
content of ingenuity. This rather unusual reasoning has been ably criticized 
by Kegan, supra note 3. 
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I 


NOVELTY AND NATURAL EXISTENCE 


The contention that a claim is for a phenomenon of 
nature actually embraces two defenses. First, it may be 
argued that the subject matter is not patentable because 
it is identical with something old in nature and secondly, 
conceding that the art or instrument is new, there is the 
theory that the thing or process claimed cannot be patent- 
able because its operation is the work of nature. 

As to the issue of novelty REV. STAT. § 4886" states: 

Any person who has invented or discovered any new and 
useful art, machine, manufacture or composition of matter 


. not known or used by others . . . before his invention 
or discovery thereof . . . may . . . obtain a patent therefor. 


The general reference bases which the statute thus sets 
out, by which the newness of a claimed contrivance is 
determined, are those of prior knowledge or of previous 
use. To elaborate, it may be said that if the public had 
the understanding of the patentee’s discovery in such a 
way that they could reap its benefits by practice if they 
wished, or if the contrivance of the patentee already was 
utilized by the public in such a way that they enjoyed its 
practical advantages, although they might not know its 
underlying theory, the subject matter of the claim can- 
not be new. 

Where the method or device in suit admittedly is arti- 
ficial, the earlier existence of a similar thing, but which 
was neither known or used, is usually considered pure 
irrelevance. Thus in United Verde Copper Co. v. Pierce- 
Smith Converter Co.* where the plaintiff's method claims 
for protecting converter linings were attacked by the de- 
fendant on the grounds that in sporadic circumstances 


7 Rev. Stat. § 4886 (1875), as amended, 29 Stat. 692 (1897), 46 Srar. 376 
(1930), 53 Srar. 1212 (1939), 35 U.S.C. §31 (1946). 


87 F.2d 13 (3d Cir. 1925). 
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other furnaces had utilized a similar slag mixture and the 
same temperature conditions, the court said: 


Here was inventive discovery which involved the intelligent 
comprehension of relations not before recognized, although 
actually existing, followed by the conception of how they can 
be practically utilized.° 


and subsequently found that the United Verde patent was 
infringed. Boyd v. Cherry” represents a like decision. 
The plaintiff's patent in this case set forth a method of 
raising cream from milk by sealing the milk water-tight 
in cans and submerging the cans in cold water. The de- 
fendant maintained that the claims were invalid because 
of prior use, referring to which argument the court 
stated : 


If the alleged prior use of the process was under such circum- 
stances that the public attained no knowledge of the mode of 
its operation or the results to be attained by it, there is no prior 
use within the meaning of the patent law. 

In other words if the parties who made the combination, 
although seeing with the eye perceived not, and hearing with 
the ear understood not . . . they added nothing to their own 
stock of knowledge, and the fact if observed by other men (if 
they understood it not) added nothing to the science on that 
subject. Therefore the invention was not made until the parties 
contriving, or others observing, the existing combination, saw 
that it could be made available for the purpose of producing 
a result similar to the one which the plaintiffs have mentioned 
in their specification. 

The rights of a patentee are granted to him upon the con- 
sideration of the giving by him to the public of a new and 
useful discovery. If some one before him had already given 
the same invention or discovery to the public this consideration 
falls. . . . If kept secret by a first inventor until the second 
has discovered it and given it to the public, the latter will be 
protected, for it is to him that the public is indebted; it is 
from him that the public has received value.” 


The entire question of the previous hypothetical or in- 
herent existence of a claimed art or instrument, composed 
of artificial elements, is aptly summed up by Judge 


* Id. at 16. 
10 50 Fed. 279 (C.C.E.D. Iowa 1883). 
11 Td. at 283, 284. 
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Hand’s epigram that, “Chance hits in the dark will not 
anticipate an invention.” ” 

Where, however, the process or the product sought to 
be patented substantially resembles an action or a sub- 
stance found in nature, another reference base for novelty 
is often introduced. The requirement for patentability 
then becomes, not only that the contrivance claimed be 
never previously known or used, but that, in addition, it 
must never have previously existed.** This rule was ap- 
parently first introduced into the patent law by the case 
of Inre Kemper.** Kemper had discovered that when ice 
blocks were placed on edge they melted more slowly than 
when flat; he claimed the method of storing ice in such 
a manner in ships and warehouses. The court, after re- 
marking that blocks of ice certainly must have previously 
been placed on edge, laid down the following doctrine: 


No discovery will entitle the discoverer to a patent which 
does not in effect amount to the contrivance of something or 
production of something which did not exist before; or, in other 
words, to an invention. . . . In truth the whole merit of the 
claimant is the discovery of a fact which existed long before, 
viz., that ice placed edgewise kept longer than when placed 
flatwise. This is a mere naked discovery, for which a patent 
cannot be granted.*® 


The pronouncement of In re Kemper, however, needs 
elucidation. 

It is obvious that every art or instrument consists of 
physical elements whose origin is found in raw materials 
which nature furnished. It is also true that the operation 
of these arts or instruments depends upon the laws of 


12 United Chromium, Inc. v. International Silver Co., 60 F.2d 913, 917 (2d 
Cir. 1932), cert. denied, 288 U.S. 600 (1932). 

18] Wacker, Patents §10 (Deller’s ed. 1937). 

14 In re Kemper, 14 Fed. Cas. 286, No. 7,687 (C.C.D.C. 1841). It has also 
been suggested that the origin of the prohibition against patenting natural 
phenomena may be traced to the early rule against the patenting of “principles”, 
1.e., abstract ideas, which rule by some judicial alchemy was transformed to 
apply against concrete but naturally existing subject matter. See Note, 
Principles and Products of Nature Rule as Patentable Subject Matter, 9 Gro. 
Wasu. L. Rev. 86 (1940). 


15 In re Kemper, supra note 14 at 288. 
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action of the universe. The physical world, therefore, 
is the supplier of the building blocks from which every 
patentable contrivance is erected. Such of these building 
blocks as are familiar to the public, or, if once discov- 
ered, can be utilized unchanged, are not the proper sub- 
jects of monopoly. Natural starch of a special kind,** 
for instance, or the minerals of the earth,” or a naturally 
created mutant of a non-bred syngonium plant,”* should 
not be patentable. Consequently the statement that “the 
laws of nature and properties of matter are presumed 
to be known to and subject to be utilized by all alike,” * 
is accurate so far as it goes. 

Courts, however, are in disagreement as to the divi- 
sion of natural materials and actions into what are con- 
sidered private patentable building blocks and those con- 
sidered public property. In this dichotomy the fact of 
how the natural phenomenon previously existed is the 
decisive factor. Radium, for example, always had been 
present in the pitchblende ore from Joachimsthal, Ba- 
varia, yet radium in its pure state did not exist until its 
isolation by the Curies after years of work; furthermore 
it was found that pure radium differed radically in its 
properties from impure radium existing as traces in the 
ore. Thus measured by its discovered properties one can 
say that radium did not before exist, but in another sense 
it did. The critical issue in the patent law concerns 
which standard of existence to adopt; is the novelty of 
a product or process involving natural elements in part 
to be determined by its newly available attributes, or, 
going behind the scene of what the public knew and un- 
derstood, is it to be judged entirely by an inaccessible but 
logically inferable previous existence? 


16 See Perkins Glue Co. v. Standard Furniture Co., 287 Fed. 109, 111 (2d Cir. 
1923), cert. denied, 262 U.S. 752 (1923). 


17 See Detmold v. Reeves, 7 Fed. Cas. No. 3,831, at 549 (C.C.E.D. Pa. 1851) ; 
Ex parte Latimer, 46 O.G. 1638, 1639 (1889). 


18 Ex parte Foster, 90 U.S.P.Q. 16 (1951). 
19 Supra note 10, at 282. 
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II 
RESTRICTIVE AND EXPANSIVE VIEWS 


With respect to this question, two schools of thought, 
the “restrictive” and the “expansive,” may be discerned. 
The salient example of the restrictive school is repre- 
sented by the case of General Electric Co. v. De Forest 
Radio Co.” In this controversy the facts were that the 
metal tungsten had existed in nature but only in the form 
of tungstic oxide, a brittle substance which resisted all 
attempts at reduction. The inventor discovered a way 
by which tungsten could be purified and found that in 
this state it had the desirable property of ductility. He 
consequently claimed “substantially pure tungsten having 
ductility and high tensile strength.” 

The court first distinguished the issue before it from a 
previous case in which the inventor’s claims had been up- 
held in the belief that he had discovered a new kind of 
metal rather than a recognized chemical element.” Then 


the court went on to say: 


Naturally we inquire who created pure tungsten. Coolidge? 
No. It existed in nature and doubtless has existed there for 
centuries. The fact that no one before Coolidge found it there 
does not negative its origin or existence.?2 


20 28 F.2d 641 (3d Cir. 1928), cert. denied, 278 U.S. 656 (1929). 


21 General Electric Co. v. Independent Lamp and Wire Co., 267 Fed. 824 
(D. N. J. 1920). 

22 Supra note 20, at 643; accord, In re Marden, 18 C.C.P.A. (Patents) 1046, 
47 F.2d 957, 8 U.S.P.Q. 347 (1931). A previous article states that the above 
excerpt should be considered merely as dictum since there was some evidence 
in the case that pure tungsten had been known before Coolidge’s time. 
Consequently all that was necessary for the holding of the case was the factual 
conclusion that Coolidge had merely discovered a new property of an old 
material with the accompanying rule of law that such a discovery per se can- 
not be the basis of a patent. See Note, supra note 14. It is believed, contrary 
to Ruestow’s opinion, that the general tenor of the case indicates that pure 
tungsten was not known prior to Coolidge’s time, and that the above excerpt 
represents the crux of the case rather than mere dictum. 

An interesting approach to the General Electric case is that of Ruby, who 
expounds the theory that the Coolidge claims should have been held un- 
patentable not because ductile tungsten is peculiarly a “natural product,” but 
because ductile tungsten is analagous to conventional chemical compounds, and 
no chemical compound should be patentable. See Ruby, Are True Chemical 
Compounds, as such, Inherently Unpatentable Subject Matter?, I. 15 TEmMpte 
L. Q. 27 (1940). II. 15 Tempre L. Q. 321 (1941). III. 17 Tempre L. Q. 
1 (1942). IV. 17 Tempte L. Q. 385 (1943). 
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The defect in the reasoning invalidating the patent, of 
course, is in the application of the newly acquired knowl- 
edge of the court that Coolidge’s discovery was of a chem- 
ical element rather than of a new kind of metal. No one 
before Coolidge had used or known ductile tungsten. 
Coolidge, himself, for patentability, was not required to 
know the true nature of his substance, since inventors are 
not bound to comprehend the underlying theory of their 
creations.” It seems to be an inconsistency for the deci- 
sion to nullify the patent. In effect, by the court’s line of 
thought, Coolidge was penalized for carrying his re- 
searches further than was necessary, since if the original 
erroneous assumption had not been dispelled, the court, 
believing that ductile tungsten was a new kind of metal, 
would have upheld the claims. 

In a similar decision in which a composition of matter 
was found unpatentable as a natural product the appli- 
cant obtained a medicament by precipitating phosphate of 
calcium from a solution of the duodenal hormone, the 
hormone being absorbed by the calcium phosphate. Al- 
though the substance thus produced apparently was un- 
familiar to the prior art, and although the way of manu- 
facturing it involved a synthesis subsequent to the hor- 
mone isolation step, the court reasoned that, since the 
application disclosed that the claimed composition ex- 
isted naturally in the duodenum, it was therefore old, 
and that a claim for it was not allowable.” 


— Rubber Co. v. Consolidated Rubber Tire Co., 220 U.S. 428 
911). 

24In re Macallum, 26 C.C.P.A. (Patents) 1026, 102 F.2d 614, 41 U.S.P.Q. 
146 (1939). The Patent Office Board of Appeals with the exception of Ex 
parte Thayer, file wrapper of U.S. Patent 2,348,037 (1943) (vitamin K, first 
isolated from a natural substance by the applicant and later synthesized by 
him, held patentable), has consistently followed the line of reasoning of the 
General Electric case, supra note 20, and the Macallum case, the Board’s 
opinion being represented by Ex parte Berkman, 90 U.S.P.Q. 398 (1951) 
(substance resembling chlorophyll obtained by extraction from vegetable tissue, 
not patentable because a natural product, even though extracted substance had 
new properties of purity and stability); Ex parte Sparhawk, 64 U.S.P.Q. 339 
(1944) (alcoholic extract of muskrat gland unpatentable as a natural product) ; 
Ex parte Stoll, file wrapper of U.S. Patent 2,294,811 (1942), reprinted in 
part 24 J. Pat. Orr. Soc’y 148 (1942) (new crystalline form of glucoside isolated 
from red squill unpatentable as a natural product even though the glucoside 
was originally combined with tannin in the red squill). 
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With respect to processes, the best known case of the 
restrictive school is that of Morton v. New York Eye In- 
firmary.” Although this famous controversy has been 
regarded as the origin of the rule that the discovery of 
a new use for an old composition is not patentable,” the 
issue is more basic, for, as will be seen, the holding of 
invalidity was significantly shaped by the consideration 
of the fact that Morton’s claims necessarily embraced 
within their scope the properties of living things. To 
state the facts, prior to Morton’s time it had been known 
that when animals or human beings breathed in the 
vapors of sulphuric ether, an effect of exhilaration, intox- 
ication, and more or less stupefaction resulted. At best 
this prior knowledge had been based on casual experi- 
ments which had no use except, perhaps, as entertainment. 
Morton discovered that when ether was inhaled in in- 
creased quantities, a state of unconsciousness would be 
produced, accompanied by total insensibility to pain. 

The court, while conceding that Morton’s discovery 
was of immense benefit to mankind, took the view that 
Morton’s patent was merely an attempt to claim the old 
inhalation of sulphuric ether in the new environment of 
the surgical art and held that this subject matter was no 
more patentable than an old device for restraining pa- 
tients claimed in conjunction with surgery. Morton’s 
attorneys, however, argued that the claims set forth much 
more than a new use and that, “the means described and 
the only means described are the process of rendering 
the system insensible to pain by the inhalation of ether.” 
To this contention the court made the forcible reply: 

What is the process which is here set forth? The process 
of the inhalation of the vapor and nothing else. To couple with 
it the effect produced by calling it a process of rendering the 
system insensible to pain, is merely to connect the results with 


the means. The means, that is the process of inhalation of 
vapors existed among the animals of the geologic age preceding 


2517 Fed. Cas. 879, No. 9,865 (C.C.S.D.N.Y. 1862). 


26 Ryan, Patentability of a New Use for an.Old Composition of Matter, 15 
Geo. Wash. L. Rev. 284 (1947). 





THE GEORGE WASHINGTON LAW REVIEW 


the creation of our race. That process, in connection with 
these vapors, is as old as the vapors themselves. . . . We 
have, after all, only a new and more perfect effect of a well 
known chemical agent operating through one of the ordinary 
functions of animal life.27 


The same hostility to natural agencies as the constit- 
uents of a process may be detected in Wall v. Leck.” The 
plaintiffs in this case had discovered that the dissociation 
of hydrocyanic gas, used in a fumigatory process for fruit 
orchards, could be prevented by screening the compound 
from the sun’s_ ultra-violet rays. The only screening 
means the patentees were able to suggest, however, was a 
natural one, namely, practicing fumigation only in the 
night or when the sun was hidden behind the clouds. 
With respect to the patentees’ proposal the court said: 

They [the patentees] did not invent the darkness of night 
or the cloudy, foggy weather. . . . The broad canopy of 
heaven can be used in the daytime or in the night-time, and at 
all times, in sunshine or in darkness, by everybody, in the 
presence or absence of any rays of light, or any condition of the 
atmosphere. A principle, considered as a natural physical force, 
is not the product of inventive skill. . . . Man can discover 
it and employ it, but his employment of it in the modes or 
through the instrumentalities by which it is applied in nature 
is a mere imitation of what every man is able to perceive and 
reproduce. . . . The laws . . . do not permit any man to 
exclusively use the conditions which are the gifts of nature, 
simply because he was the first one to discover its value.” 

While the restrictive school emphasizes the previous 
inherent being of a natural product or a process, regard- 
less of its practical availability, the expansive school 
stresses the newly accessible effects of the discovery to 
demonstrate that the claimed subject matter in itself is 
not identical with what was known or used or practically 
available before, and hence does not encroach upon a 
public right. In so doing, as far as tests of statutory 
novelty are concerned, the expansive school classifies 


27 Supra note 25, at 883. 
28 66 Fed. 552 (9th Cir. 1895). 
29 Id. at 557, 558. 
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contrivances composed of natural elements in the same 
category as artificial patentable subject matter. 

The leading case of the expansive school with respect 
to natural compositions of matter is that of Parke-Davts 
& Co. v. H. K. Mulford Co., where it was held that 
purified adrenalin, extracted from the dried suprarenal 
glands of animals, was patentable, and that the claims 
were not impaired because the essence of adrenalin ob- 
tained existed in diluted but identical form in the dried 
glands. The court also considered important the fact that 
while the powdered desiccated glands had previously been 
used as a medicament, their application often was in- 
jurious whereas the proper usage of purified adrenalin 
was not. 

With respect to natural processes, the expansive school 
is represented by a series of decisions dealing with actions 
of bacteria. In this field of art the pioneer case is Cam- 
eron Septic Tank Co. v. Village of Saratoga Springs,” 
where the plaintiff patentee discovered that effective 
scavenging in a septic tank could be effected if waste 
were first exposed to the influence of anaerobic bacteria 
along with the exclusion of all light and air, and later was 
acted upon by aerobic bacteria. The court said of this 
method utilizing natural agencies that it is not a mere 
process of nature which cannot be the subject of exclusive 
use but: 


The process is one which puts a force of nature into a certain 
specified condition and then uses it in that condition for a prac- 
tical purpose.*? 


The Cameron case has been followed by two decisions 
dealing with fermentation of a mash by new bacterial 
strains produced by isolation, in Guaranty Trust Co. of 


30189 Fed. 95, 103 (S.D.N.Y. 1911), aff'd, 196 Fed. 496 Ge Cir. 1912); 
accord, In re Thayer, file wrapper of U.S. Patent 2,348,037 (1943). 

81159 Fed. 453 (2d Cir. 1908), cert. denied, 209 U.S. 548 (1908). 

82 Td. at 463. 





382 THE GEORGE WASHINGTON LAW REVIEW 


New York v. Union Solvents Corp.,” to produce acetone, 
and in Ex parte Prescott and Kori Kawa," to produce 
isopropyl alcohol. In both instances the patents were 
upheld against the contention of the opposition that the 
method claims described only the life processes of bacte- 
ria, which actions necessarily were old in nature. 

Perhaps the distinction between the restrictive school 
with its view of the peculiar sanctity of natural elements 
and the approach of the expansive school that contriv- 
ances involving natural agencies deserve the same con- 
sideration as any other patentable subject matter, can best 
be seen by a comparison of the glue cases. One Perkins 
had developed a two step method for making glue com- 
prising, (1) the stage of degenerating ordinary starch to 
form a special kind of glue base, (2) converting this glue 
base into a glue with a treatment which by itself was old. 
Perkins accordingly claimed the two step process and the 
final glue product. Competitors of the Perkins Glue 
Company discovered that a natural starch, known as vis- 
camite, had all the properties of the Perkins glue base, 
and that Perkins type glue could be made by using vis- 
camite with the old second stage of Perkins’ process, thus 
omitting the first step of degenerating the starch. 

At this point Perkins brought suit against those glue 
manufacturers which he thought to be infringers of his 
product claims. With regard to the issue of infringe- 
ment, in Perkins Glue v. Standard Furniture Co.,* The 


8354 F.2d 400 (D. Del. 1931), aff'd, 61 F.2d 1041 (3d Cir. 1932), cert. 
denied, 288 U.S. 614 (1933). In a dictum, however, at 410, the court intimated 
that although the process was patentable, an isolated bacterial culture would 
not be patentable. This attitude seems anomalous in view of the decision in 
Parke-Davis & Co. v. H. K. Mulford Co., 189 Fed. 95, 103 (S.D.N.Y. 1911), 
aff'd, 196 Fed. 496 (2d Cir. 1912), since the only apparent distinction between 
an isolated bacteria culture and isolated pure adrenalin is that the former is 
animate whereas the latter is not. Cf. Im re Arzberger, 27 C.C.P.A. (Patents) 
1315, 112 F.2d 834, 46 U.S.P.Q. 32 (1940) (bacteria not patentable under the 
Plant Patent Act). 

8419 U.S.P.Q. 178 (Bd. of App. 1932). 

85 Holland Furniture Co. v. Perkins Glue Co., 277 U.S. 245 (1928). An 
excellent comparison between the two schools has also been made in Note, 
supra note 14. 

36 Supra note 16. 
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United States Court of Appeals for the Second Circuit 
said: 

. nature or the farmer has [so to speak] [by produc- 

ing viscamite] superseded the first half of Perkins’ method, 

and as the second half was not new, the product of a natural 


base treated by an old process cannot be an infringement under 
any view of the law.” 


However, in Holland Furniture Co.v. Perkins Glue Co.,” 
The United States Court of Appeals for the Sixth Circuit 
held that Perkins’ product claims were not invalid be- 
cause the glue described could be made by the combina- 
tion of an old process and a natural starch. This view 
was acquiesced in by the Supreme Court when it said: 
Perkins’ real invention . . . was that by the use of a 


particular kind of starch as an ingredient a new composition 
of matter was made. . . .* 


III 


THE DOCTRINE OF POSITIVE CONTROL 


It is submitted that the proper rationale applicable to 
natural agencies and actions is represented by the attitude 
of the expansive school, that the previous existence of a 
natural phenomenon is irrelevant as a test of novelty. 
Such a view appears to be both in accordance with the 
standards of patentability set forth by REv. STAT. § 4886 “° 
and in harmony with the essential purpose of the patent 
law, promotion of the progress of the useful arts.“ It 
does not appear desirable, however, to entirely do away 
with the consideration of a previous existence. For ex- 
ample, the discoveries of an hitherto unknown gem stone,” 
or a new and useful mineral in the earth,“ or a novel but 


87 Td. at 111, 112. 

88 18 F.2d 387, 390 (6th Cir. 1927), rev’d, 277 U.S. 245 (1928). 

8 Holland Furniture Co. v. Perkins Glue Co., 277 U.S. 245, 255 (1928). 
# Supra note 7. 

*1 See Sinclair Co. v. Interchemical Corp., 325 U.S. 327, 330 (1945). 

42 See Ex parte Latimer, note 17 supra. 

#3 See note 53 infra. 
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naturally occurring plant,“ or a valuable but naturally 
created starch,“ should not be patentable in their unal- 
tered form. It is believed, however, that the conflict in 
the views of the expansive and restrictive schools is log- 
ically resolved by the utilization of a new standard, that 
of positive control. 

The rule of positive control is set forth in Ex parte 
Toulon* where it was held that if the applicant’s claimed 
subject matter differs from the prior art in that it substi- 
tutes a positive act for that which before occurred inher- 
ently and spontaneously, the distinction is patentable. 
The same doctrine may be found in Dennis v. Pitner,“ 
where the court, while assuming that, “an old substance 
with newly discovered qualities possessed those qualities 
before the discovery was made,” “ stated : 


The discoveries that a cube root would act as an insecticide, 
that copper and iron when properly mixed in predetermined 
proportions . . . would increase the red corpuscles in the 
human blood, are not properly understood, nor are decisions 
which uphold them sound, if we assume that they are dis- 
coveries of principles of nature. They are not. 

Each of said discoveries necessitated the co-acting of two or 
more things. The insecticide needed the breath of the insect 
upon which the powered cube root could act before it became 
an effective insecticide. The copper and iron mixture needed 
contact with the human blood before a change in red corpuscle 
count occurred. Seldom is there any discovery of a new phe- 
nomenon of an old chemical product that does not call for 
the old product’s contact with a material to which it must be 
applied by human agencies before the phenomenon occurs. In 
all such cases the discoverer is well outside the rule which ex- 
cludes the issuance of patents to those who have merely dis- 
covered a law or principle of nature or fundamental truth.” 


“4 Ex parte Foster, 90 U.S.P.Q. 16 (1951). 

4 Perkins Glue. Co. v. Standard Furniture Co., 287 Fed. 109, 111 (2d Cir. 
1923), cert. denied, 262 U.S. 752 (1923). 

* 46 U.S.P.Q. 563 (1940). 

47 106 F.2d 142 (7th Cir. 1939), cert. denied, 308 U.S. 606 (1939); 21 J. Par. 
Orr. Soc’y 963 (1939). The patent, however, was held invalid upon the ground 
of prior use. The two other justices concurred in the result but disagreed as 
to the inherent patentability of natural cube root as an insecticide. 

48 106 F.2d 142, 145 (7th Cir. 1939), cert. denied, 308 U.S. 606. 

# (1939). Ibid. 
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The same reasoning is implicit in Cameron Septic Tank 
v. Saratoga Springs,” Guaranty Trust Co. v. Union Sol- 
vents Co.,” and in Ex parte Prescott.” 

From the above decisions the following general rule 
appears to warrant consideration: 

If the claimed subject matter has a new effect which the 
public either previously did not know or did not enjoy, and 
the new effect is the result of a positive human act operatin 
upon natural phenomena, the subject matter is patentable. 

It follows from the rule stated that the previous exis- 
tence of the natural phenomenon is significant only as it 
shows the presence or the absence of the positive human 
act in the claimed invention. 

It might be asked, however, what is meant by a positive 
act or positive control. Such conduct by the patentee 
or those practicing the invention may be either an act 
of isolation or an act of synthesis. With respect to iso- 
lation, for example, the product adrenalin™ and the proc- 
ess of making acetone with bacteria” was upheld as pat- 


entable, in the former case because the claimed subject 
matter had been stripped by positive techniques of natural 
impurities, in the latter case because of the elimination 
of coeval unproductive reactions. With respect to syn- 


5° Supra note 31. 

5154 F.2d 400 (D. Del. 1931), aff’d, 61 F.2d 1041 (3d Cir. 1932), cert. denied, 
288 U.S. 614 (1933). 

52 Supra note 34. 


58 Perhaps the clearest exposition of the significance of positive control may 
be found in H. R. Rep. No. 1129, 71st Cong., 2d Sess. (1930) (report on Plant 
Patent Act by Committee on Patents), reprinted in 1 WALKER, op. cit. supra 
note 13, at 92 et seq. where it states: 


“There is a clear and logical distinction between the discovery of a new 
variety of plant and of certain inanimate things such, for example, as a new and 
useful natural mineral. The mineral is created wholly by nature unassisted by 
man. . . . It is obvious that Nature [also] originally creates plants, but it 
cannot be denied that man often controls and directs the natural processes and 
produces a desired result. In such cases the part played by nature and man 
cannot be completely separated or weighed or credited to one or the other. 
Nature in such instances, unaided by man, does not reproduce the variety true 
to type. . . . It is to be noted that those wild varieties discovered by the 
plant explorer or other person who has in no way engaged either in plant 
cultivation or care and who has in no other way facilitated nature in the 
creation of a new and desirable variety are not within the scope of the bill.” 

54 Supra note 30. 

55 Supra note 33. 
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thesis, the hydrate crystal of natural grape sugar was 
found patentable as differing from what was known to 
nature,” and in Wall v. Leck” the court suggested that 
a claim for artificial means of excluding the sun’s rays 
from the fumigating elements would be acceptable. On 
the other hand where no positive control is found by 
either isolation or by synthesis, the claim is bad. The 
special natural starch, viscamite, for instance, cannot be 
patented by the discoverer since it is purely the fortuitous 
result of the peculiar climate and the soil conditions 
where it is grown. Once it is known, it is, in unchanged 
form, immediately available for use without the inter- 
vention of a further human act.” 

The extreme case to which the rationale of positive 
control may be applied is where a process claim dupli- 
cates in all, not only in some of its described elements, 
an action which occurs spontaneously in nature. A typ- 
ical example is the scavenging process litigated in the 
Cameron case” where a new bacterial strain had not been 
produced by isolation and where the bacteria operated 
in their old environment, modified only by the apparatus 
of the septic tank. Another example, in which, how- 
ever, the issue of patentability was not pressed, was 
Schaefer’s discovery that rain could be made to fall from 
clouds by seeding the clouds with microscopic nuclei, in- 
ducing by an act of man, a happening which was as old 
as rain itself.°° Even in these cases, however, the act of 
positive synthesis is found. Although the art discovered 
might have occurred inherently in nature, the patentee’s 
discovery enables him to bring it under man’s control. 
Tt is now the patentee, not nature, which brings the vari- 


56 International Patents Development Co. v. Penick and Ford, 15 F. Supp. 
1038 (D. Del. 1937) aff'd, 94 F.2d 1018 (3d Cir. 1938). Contra: In re Ridgway, 
22 C.C.P.A. (Patents) 1169, 76 F.2d 602, 25 U.S.P.Q. 202 (1935) (synthetic 
and highly, but not completely, pure alpha alumina held unpatentable over im- 
pure natural alpha alumina). 

57 Supra note 28. 

58 Supra note 16. 

59 Supra note 31. 

6° Schaefer, U.S. Patent 2,527,230. 
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ous elements such as waste and scavenging bacteria, or 
nuclei and clouds, into collocation; it is now the patentee, 
not nature who can choose the time and place at which 
the action shall occur; it is also now the patentee who by 
his conscious knowledge can supplant nature’s vagaries 
with a standardized result. A divergence of this sort 
between the natural action and the action under positive 
control should be a patentable distinction as far as nov- 
elty is concerned. 

Some critics of the rule of positive control, however, 
might point out that in the above examples the natural 
phenomenon was not previously known or used at all, 
and that where the event or object already is familiar to 
the public in its natural state, the application of the rule 
results in the sustaining of a product claim by the positive 
act which operated to produce it rather than by the qual- 
ities of the substance which the product is, or in the sus- 
taining of a process claim by the act of bringing the con- 
stituents together rather than by their action when as- 
sembled. The objection is, in other words, that an 
unwarranted distinction is being made between natural 
phenomena and claimed subject matter on the basis of 
origin, whereas the two are in fact identical in composi- 
tion or the physical event produced by the constituents. 

Some decisions in the past suggest the possibility that 
the patentability of a product is sustainable upon the 
basis of the process which produced it. The rather early 
case of Smith v. Goodyear Dental Vulcanite Co.” rea- 
soned that the plaintiff’s article of manufacture, vulcan- 
ized rubber plates for artificial teeth, could be distin- 
guished from previous vulcanized rubber plates because 
the plaintiff's process was as much a part of the invention 
as the materials of which the product was composed. The 
plaintiff's plate, however, had markedly superior prop- 
erties over prior art devices, and the decision of the Court 
was largely influenced by these qualities. On the other 


193 U.S. 486 (1877). 
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hand, where the claimed product in itself has absolutely 
no identifying feature by which it may be set apart from 
compositions previously known or used, the product is 
unpatentable. In Cochrane v. Badische Analin and Soda 
Fabrik,” for example, the Supreme Court held that arti- 
ficially prepared alizarin, identical in its characteristics 
and composition with well known natural alizarin, was 
not patentable merely because of its synthetic manufac- 
ture. A compromise midway between these two extremes 
is set forth by General Bakelite v. Nikolas,” where the 
court said by way of dictum: 


A natural product such as ordinary salt (NaCl) could not 
be made the basis of a patent, nor could a discovery of the 
chemical reactions by which salt was formed in nature, from 
sodium and chlorine, be patented as a process. But if artificial 
salt, as a chemical substance, could be distinguished from natural 
salt, and if some one discovered a way to make artificial salt, 
he could patent the method or process, if it were novel. Pro- 
vided he was the first one to produce the substance, he could 
patent the product as something useful in commerce or in the 
arts. 


There was a similar dictum in General Bakelite Co. v. 
General Insulate Co.” that: 


If artificial diamonds could be produced, no one would claim 
as invention the substance already known as diamonds, and if 
the imitation could not be told from the original, no inventor 
could control all the material of that nature, whether produced 
naturally or artificially, but the inventor who does finally in- 
vent a process for manufacturing genuine diamonds, by artificial 
means, will be able to claim as an inventive product that material 
which any one is producing by the steps covered by his inven- 
tion. 


In the above cases the resin “Bakelite” was found to be 
a patentable product because it was both the end result 
of an inventive process and was identifiable by its ap- 


82111 U.S. 293 (1884). 

83 225 Fed. 539 (E.D.N.Y. 1915). 

®4 Td. at 556. 

8 276 Fed. 166 (E.D.N.Y. 1921). 

86 Td. at 183. But cf. In re Ridgway, 22 C.C.P.Q. (Patents) 1169, 76 F.2d 602, 
25 U.S.P.Q. 202 (1935) ; Ex parte Shell, 86 U.S.P.Q. 496 (1950) (synthetically 
produced pyridoxamine unpatentable because identical with a form of naturally 
produced vitamin B6, although identity not publicly known until after application 
filing date). 
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pearance from the previous plastics it resembled in its 
useful properties and composition. 

The Bakelite decisions” seem to indicate that the pat- 
entability of a product similar to a natural substance 
would be sustainable upon the basis of its process, but, in 
view of the Alizarin case“ with the minimum additional 
requirement that the claimed composition have at least 
a non-utilitarian identifying feature by which it may be 
set apart from the previous natural substance. In order, 
however, to uphold a claim concerning the resultant of a 
blend of natural phenomena and positive control (e.g., 
Bond’s inoculant product, the resultant of the human 
isolation and combining of compatible bacterial strains,” 
or Cameron’s scavenging process, the resultant of the 
man-made assembly of natural bacteria in a suitable en- 
vironment)” there usually is no need to base invention on 
what is antecedent to the subject of the claim, and in 
addition to find features whose sole use is merely to 
identify. 

Physical phenomena when under man’s dominion usu- 
ally differ from their natural counterparts, not only in 
their origin but in themselves. A conclusion of this sort 
is reached by reference to the well known rule that a 
process” or a product” is distinct in kind, in contrast to 
an alteration of degree, if there is a new, useful, and un- 
obvious result. A positive human act, operative on 
natural phenomena, usually achieves this new and useful, 
not merely identifying effect, and by the relating back 
of the effect to the method or the object which produces 
it, the art or product in itself is new. 

Where the totality of the result produced by positive 
control has never been attained in nature although the 

87 Supra notes 63 and 65. 

68 Supra note 62. 

6° Supra note 2. 

70 Supra note 3. 


71 Minerals Separation Ltd. v. Hyde, 242 U.S. 261 (1916). 


72 Kuehmsted v. Farbinfabriken, 179 Fed. 701 (7th Cir. 1910), cert. denied, 
220 U.S. 622 (1911). 
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composition or the action was previously known to have 
existed in crude form, the patentability of the claims 
should be unquestionable. Thus the validity of patent 
claims for the product, purified adrenalin,” or the process 
of producing acetone, were upheld with propriety. It 
follows, a fortiori, in a similar situation where the pre- 
vious existence of the crude natural object or event was 
not discerned until the patentee’s discovery, that the dis- 
covery should be the basis of a patent. Where, however, 
the totality of the result produced by positive control has 
been attained by nature frequently, though arbitrarily, 
it is more difficult to vindicate the claims. For example, 
in the Cameron Septic Tank case,"* the scavenging bac- 
teria had always acted on waste matter under the same 
conditions as in the method claimed. Schaefer’s process, 
also, of seeding clouds with nuclei around which moisture 
would condense,” does no more than what has always oc- 
curred in nature. At the same time it seems inequitable 
to deny a would-be patentee protection. 

It is believed that there exists a logical foundation for 
patenting subject matter of the sort discussed above if one 
considers the importance of a uniformity in action in a 
contrivance claimed. No patent can be granted for a 
hit or miss formula in which there is no reasonable ex- 
pectation of arriving at the end desired. Such was the 
ruling in Solva Waterproof Glue v. Perkins Glue,” where 
Perkins’ claims for the glue base were held defective, 
since experiment was necessary for each new starch ingre- 
dient, and in Ex parte Brinkerhoff,"* where the Commis- 
sioner of Patents reasoned that no surgeon using a given 
instrument in a given way could guarantee a cure. On 


73 Supra note 30. But cf. Ex parte Berkman, 90 U.S.P.Q. 398 (1951). 

™ Supra note 33. 

™ Supra note 31. 

76 Supra note 60. 

77251 Fed. 64 (7th Cir. 1918). 

7824 Ms. D. 349 (Patents 1883), reprinted in 27 J. Pat. Orr. Soc’y 797 
(1945). See Fellner, Patentability of Therapeutic Methods, 28 J. Pat. Orr. 
Soc’y 90 (1946). 
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the other hand in United Chromium Co. v. International 
Silver Co.,” although it was assumed that previous work- 
ers in the art had on occasion used the very process which 
the patent claimed, the patent was upheld since none of 
the workers prior to the patentee knew how to duplicate 
their freakishly good results. 

If uniformity of action is sufficient to distinguish a 
claimed process from the prior art, then uniformity of 
action must be a novel element. It is just this certainty 
of result, however, which positive control applied to 
natural ‘phenomena achieves. In the Cameron Septic 
Tank case,” the scavenging bacteria had been captured, 
so to speak, and put to work under prescribed conditions 
to produce a standardized result. Schaefer’s cloud seed- 
ing technique” frees the dependency of a rainfall from 
the arbitrary factor of the presence of a sufficient number 
of natural dust nuclei in the cloud. Both processes hence 
should be considered new. 

In the light of the rationale of positive control, cases 
where it is asserted that the claims are for a natural phe- 
nomenon assume a different aspect. Certain holdings 
such as Ex parte Foster” (a naturally created mutant of 
the unbred syngonium plant is unpatentable), and Perkins 
Glue v. Standard Furniture Co.* (the natural starch, 
viscamite, is unpatentable), and certain dicta such as 
that found in Ex parte Latimer®™ (the discovery of a 
new gem stone in the earth is unpatentable), appear to be 
sound since neither a positive act of isolation nor a posi- 
tive act of synthesis is manifest. On the other hand, deci- 
sions such as General Electric v. De Forest Radio® (puri- 
fied ductile tungsten is unpatentable), and In re Macal- 


79 Supra note 11. 
8° Supra note 31. 
81 Supra note 60. 
82 Supra note 18. 
53 Supra note 16. 
®4 46 O. G. 1638, 1639 (1889). 
® Supra note 20. 
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lum* (composition of matter comprising solid phosphate 
of calcium and a hormone of duodenal mucosa is unpat- 
entable), seem to be erroneous, since new effects, not un- 
derstood or available before, were brought into the public 
domain. The most significant decision, however, to 
which the rule of positive control is relevant is the much 
criticized Morton v. N. Y. Eye Infirmary case.” By 
means of the controlled act of administering ether in 
increased quantities, Morton achieved an anaesthesia con- 
dition different in its physical characteristics and radi- 
cally different in its social benefits from anything which 
had been known or used before. Furthermore, Morton 
produced a uniform and safe result whereas the casual 
experiments in the prior art had been sporadic and er- 
ratic in result. The patentee, moreover, was the first to 
comprehend that the inhalation of the fumes of ether, 
the inhalation of which had previously been a laboratory 
curiosity or a parlor trick, could serve a useful purpose. 
Morton’s art of anaesthesia therefore was not merely the 
discovery of the new use of an old method or the disclo- 
sure of a purely natural phenomenon, but was a unique 
contrivance in which the uniform new effect resulting 
from the operation of a positive human act upon the 
natural materials involved, related back to make the 
claimed art, in itself, a thing distinct in kind. 

Having reached this point in the discussion, some words 
of caution would seem pertinent. Like similar standards 
of the patent law the test of positive control is not a sov- 
ereign principle, justifying in itself the issuance of a 
patent in each case to which it properly applies. Rather 
it is a rule involving questions of degree, a criterion whose 
factual fulfillment must be weighed upon a scale which 
measures equally the satisfactions of the other requisites 
of patentability. As a result the fact, favorable to a pat- 
ent grant, that a claimed subject has new features trace- 


86 26 C.C.P.A. (Patents) 1026, 102 F.2d 614, 41 U.S.P.Q. 146 (1939). 
87 Supra note 25. 
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able to positive control may on occasion be overborne by 
contradictory considerations. In the case of a product, 
for example, in Ex parte Latimer® the applicant had 
developed a method for extracting a long fiber from the 
twenty inch needle of the Australian pine. It was famil- 
iar knowledge that the needle contained such a fiber. 
Further, it was shown that a shorter but otherwise similar 
fiber had been separated from the four inch needles of 
the pinus sylvestris. The Commissioner of Patents held 
that the applicant was not entitled to claim the fiber as 
a product of his extraction process. The fiber, it is true, 
because of human acts, displayed entirely different prop- 
erties than the pine needle from whence it came. On 
the other hand most of these properties such as chemical 
composition, strength and durability were also character- 
istic of the fibers derived from the needles of the pinus 
sylvestris; the only distinguishing feature of the appli- 
cant’s claimed fiber was its appreciably greater size and 
length. Viewed therefore from the standpoint of the 
closest prior art, namely the fiber obtained from the pinus 
sylvestris rather than the needle of the pinus Australis, 
the new properties of the applicant’s claimed product 
were more properly attributable to the natural qualities 
of the pine needle selected by the applicant than to the 
human acts by which the fiber was separated from extra- 
neous matter. 

As another example in the case of a process, where 
the controlling act on which the patent rests is so trivial 
that it must have commonly occurred in the prior art 
with a substantially similar effect the patentee’s monopoly 
will be denied, on the ground that what he is claiming is 
public property. Consider, for instance, Wall v. Leck,” 
where the essence of the patentee’s fumigating method 
was to refrain from using the hydrocyanic acid gas until 
the onset of night or gloom weather, and In re Kemper,” 

8846 O. G. 1638 (1889). 


8 Supra note 28. 
9014 Fed. Cas. 286, No. 7,687 (C.C.D.C. 1841). 
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where the art involved was that of turning blocks of ice 
on edge. 


Secondly, the process or the product claimed must be 
distinct from natural phenomena, not only in the sense 
that the subject matter itself originates in positive human 
acts, and that it has a novel element, or at least a charac- 
teristic feature, of uniformity, but in the sense that the 
discovered composition or procedure must be identifi- 
ably distinct by the description of the claims, from sim- 
ilar natural objects and events which previously had been 
used by man. In this regard the case of Wisconsin 
Alumni Association v. Vitamin Technologists” is an ex- 
tremely interesting one. 

The chemist, Steenbock, made the discovery that vita- 
min D could be produced in organic substances by irra- 
diation of the substance with ultra violet rays, that either 
a natural source of ultra violet rays, the sun, or an artifi- 
cial source such as a mercury vapor lamp was satisfactory, 
and that the action found had great utility, since the anti- 
rachitic factor, vitamin D, could thus be cheaply made 
with uniform results. When it came to patenting his 
discovery, however, Steenbock was in a quandry, for if 
he claimed the use of natural sunlight there was the dan- 
ger that the claims would be held invalid on the grounds 
that they were for an action old in nature. On the other 
hand if his claims were limited to ultra-violet rays which 
emanated from an artificial source, there was the possi- 
bility that competitors by using natural sunlight might 
reap the benefits of Steenbock’s intellectual accomplish- 
ment without technically infringing the patent (this ap- 
prehension was justified since the Solar Research Cor- 
poration actually attempted to avoid the patent in this 
manner). The decision finally made was to draw up the 
claims in such a way that they could be interpreted to 


91146 F.2d 941 (9th Cir. 1945). 
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include all ultra-violet rays, regardless of the source. A 
typical claim is as follows: 

The process of imparting antirachitic properties to organic 
substances of dietary value . . . which comprises subjecting 
the same to the action of ultra violet rays such as are produced 
by the quartz mercury vapor lamp, for a period sufficient to 
produce antirachitic activation but so limited to avoid substantial 
injury of the antirachitic principle (italics added ).*™* 

Concerning this and similar claims the majority opin- 
ion found that, by the patentee’s own actions and intent, 
the phrase, “such as are produced by the quartz mercury 
vapor lamp,” must be construed to include both natural 
sunlight and artificial ultra violet rays. If this were true, 
again by the patentee’s own testimony, the claims must be 
anticipated, for Steenbock had said in the course of the 
proceedings that the synthesis of vitamin D from ultra 
violet rays was the reason, unknown to them, why farmers 
and coconut growers regarded their sun-cured hays and 
sun-dried copra as good food. 

If the majority opinion had ended on this point, it 
would be of little interest to the present discussion. The 
court, however, in a second section went further in an- 
swering the appellants’ contention that Steenbock’s proc- 
ess, conceding that it might be new, described no more 
than an inherent natural action, and as such was not a 
patentable creation. The opinion states: 

The ultra violet rays of the mercury lamp are natural forces, 
like such rays in the sun’s spectrum, in the sense there are no 
forces but those of nature of which man is a part. But their 
use when created by a lamp to activate the antirachitic principle 
in lipoids processed by exposure to the lamp rays, if not anti- 
cipated and properly claimed, is as patentable a process as the 
use for motor power of electricity created by a dynamo, though 
the electricity so created be identical with that of the lightning 
of an electric storm.” 

So far the court’s decision by a negative implication 
seems to teach that in order for Steenbock to distinguish 


1a Steenbock, 1,680,818, Aug. 14, 1928. 
82 Id. at 949, 
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over the immemorial agricultural practices of drying 
crops by natural sunlight it was necessary that the claims 
include the limitation of artificially generated ultra-violet 
rays. The inevitable result would be, of course, that 
Steenbock would be sheared of all protection against com- 
petitors who used the solar rays. Another juristic con- 
sequence would be to nullify the rule of positive control 
since the requirement of artificial rays excludes the use 
of natural agencies as process elements. Such a view 
seems illogical, since first, it propounds the apparatus 
limitation of an ultra-violet source for a true method 
claim, and secondly, it would identify a process by the 
origins of its constituents rather than by the nature of 
the constituents themselves. It is believed, however, that 
the limitation in the quotation cited does not represent 
the court’s true rationale. In the succeeding section the 
opinion found the Steenbock claims defective since they 
were not sufficiently distinctive in result. As was pointed 
out: 

. the phrase of . . . the patents, describing the func- 
tion of exposure as ‘for a period sufficient to effect antirachitic 
activation but so limited as to avoid subsequent substantial 
injury to the antirachitic principle,’ is too vague and uncertain 


a description of the process to ‘inform the public . . . of the 
limits of the monopoly asserted.’ * 


Construing together all three parts of the opinion a 
favorable attitude seems manifest towards the validity 
of claims involving natural actions under positive con- 
trol. It is true that in the second section the court by 
suggesting that Steenbock’s process as limited to an arti- 
ficial ray source would be patentable, raises the negative 
implication that a simliar process using a natural source 
would be unpatentable. However, the subsequent sec- 
tion by invalidating process claims, including a natural 
ultra-violet ray source, on the grounds of indefiniteness, 
raises the negative implication that such claims if made 


%8 Td. at 950. 
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more definite would have been valid. Thus, the former 
implication is not to be taken as of great weight, and the 
logic as discussed supra would be on the side of patenta- 
bility. This interpretation is fortified by the considera- 
tion of the implication of the patentability of natural 
actions arising from the fact that the first section of the 
opinion struck down the claims because of prior use, not 
because the claims were for matter unpatentable per se, 
and that in the next section the court went out of its way 
to criticize the appellant’s defense that Steenbock’s proc- 
ess was a natural action and hence was free to all. The 
holding of the Wisconsin Alumni case, thus would seem 
to be that while a natural action under positive control 
is patentable, the method must be defined within the 
claims in terms sufficiently precise so that a uniform pro- 
cedure can be identified by which it is distinguished 
from the erratic prior art with its wide variance in result, 
or from any portion of the invention which might be 
dedicated to the public. 

There is still one aspect of the Wisconsin case which 
is of interest. It will be recalled that one of the appel- 
lant’s (defendant’s) contentions was that the Steenbock 
claims were bad, because even if considered for new sub- 
ject matter, they were for an inherent natural action ra- 
ther than for a man contrived creation. Healy, J. in his 
concurring opinion shared the appellant’s view, for he 
said: 

It seems to me doubtful that the claims should be held in- 
valid because lacking in particularity in respect of the period of 
time of exposure. . . . I assume, therefore, that Steenbock 
discovered and sufficiently disclosed in his claims, the most 
effective time period of exposure. Nevertheless such a discovery 
would not amount to a patentable invention. It would amount 
to no more than the ascertainment of a naked fact or principle 
in nature existing independently of the efforts of the discoverer.” 

Since, as evidenced by Judge Healy’s statement, the 
second defense, that the claims exhibit naught but natural 


4 Td. at 954. 
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principles, is still with us, it would be well to scrutinize 
this argument in more detail. 


IV 
INHERENT NATURAL ACTION IN A NEW CONTRIVANCE 


In order to comprehend the view that claimed inven- 
tions or discoveries, while satisfying the requirement of 
novelty, are mere manifestations of natural actions rather 
than original creations, it is necessary to consider the 
characteristics of a patentable contrivance in itself. Every 
patentable subject, whether an art, article, composition, 
or machine, consists of a collocation of particular phys- 
ical elements into particular physical relationships. In 
the case of a machine or article this collocation results 
in a structure; in the case of a composition of matter or a 
process it results in a shapeless but significant assembly 
which can be called a physical association.” 

Every invention or discovery can also be considered 
to have an operative and a passive state. In the contriv- 
ance in its passive state the physical relationships be- 
tween the constituent elements are also passive, and the 
significance of the invention is not seen. When, however, 
the structure or physical association is set to work, the 
physical relations become operative, and they co-act in 
such a way that the contrivance as a whole performs a 
useful function.*“” Where a machine, a manufacture or a 
material composition is involved, the function is external; 
that is to say, the instrument creates a change in something 
outside itself, while the instrument itself remains un- 
changed.” The change induced in this external thing 
by the performance of the function is the effect of the 
invention.” 

That the above analysis applies to a machine, such as 
an air conditioner, would hardly be denied. That it also 


1 Ropinson, Patents (1890) § 156 n.2, §§ 277-281. 
% Td. § 91 n.1. 

7 Id. §§ 144-146. 

%8 Td. §§ 147-149. 
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applies to articles and compositions is not immediately 
obvious, since the like are usually not thought of as capa- 
ble of “operation.” ‘The parallel between a manufacture 
or a composition of matter and a machine, however, is ap- 
parent if one considers that an alloy such as alnico ex- 
hibits no magnetism until it nears material attracted by 
magnetic flux, or that a key is insignificant without a lock 
which it will fit.” 

Having once imagined or observed the instrument in 
its active state, one can reflect back and postulate that 
every instrument, as an entirety, has a peculiar property 
in its passive state as a result of which it can perform the 
function. The property is thus to the passive coordination 
of the internal physical relations, as the function is to 
the operative co-action of these same internal physical 
relations.” 

Now it is fundamental that, when changed over from 
their passive to their operative state, the co-actions of the 
internal physical relations are nothing more than manifes- 
tations of various natural forces. Indeed this must be 
so, for no one, by the consensus of opinion, has found 
powers capable of causing physical reactions other than 
the forces of the material universe. The fact is so self 
evident that it is seldom brought to mind except in those 
few cases where the device proposed is inconsistent with 
familiar laws of science as, for example, where the appli- 
cant maintained that he could use the uphill flow of water 
as a source of energy. 

The truth that every action is a natural action has 
caused some difficulty in the patent law since it would 
seem to follow that if the operation of the thing contrived 
is not of man’s creation but of nature’s, the device in its 
operative state is not patentable, and yet the operation is 
the salient fact of the invention without which the con- 

% Td. $91 nl. 


100 Td. §§ 117, 156. 


101 Buck v. Ooms, 63 F. Supp. 715 (D.C. 1945), aff'd, 82 App. D.C. 2, 159 
F.2d 462 (1947). 
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trivance would be purposeless. This view in its extreme 
form was held by Hindmarch who considered that: 


A work of the imagination, whether in literature or fine arts, 
such as a poem, a piece of music, a painting, or a piece of 
sculpture, is actually created by its author, and he gives to the 
world that which in all probability never would be produced by 
any other mind. But he who invents a new practical manu- 
facturing art, although the art may be of greater utility than 
any product of the imagination, does but find out that which 
had previous existence in the same way as travellers discover 
new countries or places. . . . The merit of an inventor, which 
entitles him to the consideration of the public, in truth con- 
sists in his being the first to communicate a knowledge of the 
art, which he has discovered, to the public . . . but he no 
more creates that art than Sir Isaac Newton did the law of 
gravitation, which he discovered.? 


In cases dealing with an instrument, namely a manu- 
facture, a machine, or a composition of matter, the appa- 
rent paradox set forth above is easily resolved. Devices 
of this sort, as mentioned heretofore, have a separable 
passive and an operative state. It is the usual view, how- 
ever, that the patent claim is for the passive state, or in 
other words, that which is patented is what the thing is, 
not what it does.*** For example the substance, vitamin 
C, when isolated for the first time, was not patentable 
since it turned out that its chemical composition was the 
same as the known organic compound, hexuronic acid.’ 
Other cases dealing with the discovery of the new use of 
an old product or device are to the same effect.*” 

Since it is not difficult to contemplate the structures 
of a machine or article of manufacture, or the association 
and property of a composition of matter, from the func- 
tion they perform, and since it is the static collocation 


102 ROBINSON op. cit. supra note 95, § 26 n.1. 

108 This doctrine, however, which has become so fixed as to be almost a 
dogma has been vigorously attacked in a series of articles by Kent. See Kent, 
Revisal for Survival, 33 J. Pat. Orr. Soc’y 127 (1951); Patents Depending, 
32 J. Par. Orr. Soc’y 18 (1950); Semantic Flaws in the Patent Laws, 30 J. 
Pat. Orr. Soc’y 416 (1948) ; General Semantics and the Patent System, 27 J. 
Pat. Orr. Soc’y 37 (1945). 
pret re King, 27 C.C.P.A. (Patents) 754, 107 F.2d 618, 43 U.S.P.Q. 400 
194 AY re Thau, 30 C.C.P.A. (Patents) 979, 135 F.2d 344, 57 U.S.P.Q. 324 





PATENTABILITY OF NATURAL PHENOMENA 401 


which is the subject of a patent rather than the assembly 
in operation, where instruments are claimed, the defense 
that the patentee seeks a monopoly upon a natural action 
has not been looked upon with favor by the courts. In 
Waxham v. Smith,” for instance, where the defendant 
maintained that the plaintiff’s incubator included nothing 
more than the natural principle that heat will be trans- 
ferred from bodies of higher to bodies of lower tempera- 
ture (in the device, eggs about to hatch warmed eggs at 
a less advanced stage by circulating air currents), the 
Supreme Court said: 
By the use of materials in a particular manner he [the 
patentee] secured the performance of the function by a means 


which had never occurred in nature . . . ; this is a patentable 
method or process.’” 


Also in Hammerschlag v. Scamoni’ where it was con- 
tended that all the plaintiff's paper waxing machine ac- 
complished was the heating of the wax, and that the ac- 
companying wax diffusion through the fibers was the 


result of nature’s work, the court’s opinion stated : 


In all machinery the arrangement of it is designed to secure 
the operation of laws whose operation is certain to follow such 
arrangement of it, and those certain laws are the laws of nature; 
and it is because these known laws are certain to follow such 
arrangements, that the arrangement is made. The arrange- 
ment is none the less an invention because it brings into operation 
the laws of nature.’” 


The same attack was used with like failure in the case 
of a composition of matter. Welsbach discovered that 
the pyrophoric effect of cerium derived not only from 
the cerium alone, but from the admixture of cerium with 
impurities. By experiment Welsbach developed an alloy 
of cerium and iron with a maximum pyrophoric charac- 
teristic. In an infringement suit’ the defendant con- 


106 204 U.S. 20 (1935). 

107 Td. at 22. 

108 7 Fed. 584 (C.C.S.D.N.Y. 1881). 
108 Td. at 589. 


110 Treibacher Chemische Werke v. Roessler and H. C. Co., 214 Fed. 410 
(S.D.N.Y. 1914), aff'd, 219 Fed. 210 (2d Cir. 1914). 
3 
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tended that this property was naturally inherent in the 

alloy. The answer was set forth in the opinion: 

It is true that great pyrophoric activity is, and always must 

have been, an inherent natural quality in an alloy of iron and 

cerium. It is also true that any composition of matter has in- 

herent natural qualities, but, before such qualities can be known 

and used, the matter composition must be produced. Nature does 

not produce the alloy of Welsbach; and, if that alloy is novel and 

artificial, the compound is patentable as far as novelty is con- 
cerned.” 

Where a claimed process is in suit, however, the de- 
fense of an inherent natural action is more plausible, and 
for the following reasons. First, in the usual method 
when the various elements are assembled into collocation 
the action starts spontaneously. The passive and the op- 
erative states thus merge; property and function are in- 
distinguishable, and the static coordination and operative 
co-actions of the internal physical relations are the same. 
Secondly, a process has no external function or effect. 
Instead, a process is self contained, and the resulting 
product is identifiable with the original constituents, 
though in an altered form. Third, particularly in the 
case of chemical processes, the actions which take place 
occur between the elementary particles such as molecules 
and atoms (which are natural creations), in contrast to 
the actions which take place in man made structures like 
machines. Accordingly, a process claim seems to set 
forth what a thing naturally does, not what it is. 

Because of the peculiarities of processes, a considerable 
amount of reluctance has been encountered to viewing 
them as patentable. Early English cases took the ap- 
proach that a thing was not patentable unless it was a 
vendible substance, 1.e., had a temporal existence in the 
passive state. For example in Boulton and Watt v. Bull,” 
Watt’s method of lessening steam and fuel consumption 
in steam engines was held not to be the proper subject of 
a patent, since being neither a machine nor a material 


111 Td, at 411, 412. 
1122 H. B1. 463, 1 Abb. P.C. 59. 
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composition it was not a “manufacture” within the mean- 
ing of the Statute of Monopolies.“* Later, English 
jurisprudence advanced forward to the point of holding 
that a process could be claimed, but that it was not patent- 
able per se but only through the medium of the appa- 
ratus with which it was associated.“* This would mean 
of course that competitors using substantially different 
apparatus could plagiarize the patentee’s invention with- 
cut technically infringing. 

This now archaic English view was adopted by the 
older cases in the American patent law. For instance, in 
Le Roy v. Tatham™ the patentee discovered that by using 
an old apparatus, but with the additional application of 
heat and pressure, lead pipes could be bonded together 
to make a solid weld. With reference to the method 
claims which were exclusive of the apparatus, the Su- 
preme Court said: 

The elements of the power exist; the invention is not in 
discovering them, but in applying them to useful objects. 
Whether the machinery used be novel, or consist of a new com- 
bination of parts known, the right of the inventor is secured 
against all who use the same mechanical power, or one that shall 
be substantially the same.”® (Italics added.) 

The Court subsequently stated that since the process 
claims did not include an apparatus limitation, that they 
were for a natural power and hence could not be valid.” 

Although this view was modified by the later decision 
of Le Roy v. Tatham™ (a decision which Justice Douglas 
seems to have forgotten in his opinion in Funk Bros. Seed 


118 1623-24, 21 Jac. 1. c. 3. 

114 Househill Co. v. Nielson, 1 Web. Pat. Cas. 673 (1843). 

115.14 How. 156 (U.S. 1852). 

116 Td. at 175. 

117 Tt has been considered that the Supreme Court stated merely that the 
patentee could not claim a “principle” of lead, i.¢., the ability of lead to fuse into 
a solid weld under heat and pressure (WALKER, op. cit. supra note 13, at §19). 
Perusal of the case indicates, however, that the patentee was seeking to claim 
a process for solidly welding lead pipes, and that the Supreme Court at this 
time did not fully understand the nature of a process as patentable subject matter. 

118 The first decision, supra note 115, held that because of improper jury in- 
structions the case should be remanded to the lower court for a new trial. 
Upon appeal from the new trial the case again reached the Supreme Court. 
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Co. v. Kalo Inoculant Co.*°), the reasoning that a 
method claim is bad because for a monopoly of an in- 
herent natural action was revived in a dictum in O’Reilly 
v. Morse,” where, in speaking of the English case of 
Househill Co. v. Neilson, the Court said that Neilson’s 
method of using hot air to produce greater heat in fur- 
naces was not patentable per se, for it was the discovery 
of a natural principle, and that Neilson’s heated recep- 
tacle interposed between the air source and the furnace 
was the significant aspect of the inventor’s work on which 
the English patent was sustained.” The incipient danger 
of this dictum to the patentability of processes in general 
was only finally dispelled by the Supreme Court cases of 
Eames v. Andrews’ (the method of extracting water 
from the ground by forcing a pipe into the earth and cre- 
ating a vacuum in the pipe not unpatentable because it 
claimed a natural action); Tilghman v. Proctor™ (the 
patentee’s process claims were not limited to an associa- 
tion with the apparatus he disclosed), and New Process 
Fermentation Co. v. Maus” (the procedure of ferment- 
ing beer in closed containers, thus keeping the evolved 
carbonic acid gas under pressure, was a true process and 
need not be distinguished by an apparatus limitation from 
the prior art of aging beer in casks which remained open 
to the atmosphere). 

Since the time of the above decisions, the idea that a 
process is unpatentable as an inherent natural action has 
declined in popularity and acceptance. The defense is 
still occasionally asserted, as exemplified by Jungersen 
v. Morris Kaysen Co.,’” where the infringer argued that 
the centrifugal force in the plaintiff's jewelry casting 


119 Since he quotes only the first decision as authority, supra note 2, at 130. 

12015 How. 62 (U.S. 1853). 

121 Supra note 114. 

122 Supra note 120, at 116. 

128 122 U.S. 40 (1887). 

124102 U.S. 707 (1880). 

125 122 U.S. 413 (1886). 

126 31 F. Supp. 703 (E.D. Pa. 1940), (patent held invalid on other grounds in 
Jungersen v. Ostby, 335 U.S. 560 (1949) ). 
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process was the natural equivalent of the prior art use of 
gravity and thus the plaintiff’s great improvement in the 
art was attributable to a natural action. Another case is 
Vegetable Oil Products Co. v. Dorward & Sons,” where 
it was said by the infringer that the plaintiff's way of man- 
ufacturing fast drying oils was nothing more than a law 
of natural science. In neither of these cases did the de- 
fendant get anywhere by his contention. 

The last two fields in which the concept of the non- 
patentability of inherent natural actions is still apparently 
acceptable are those situations where either natural agen- 
cies or organic compounds are involved. Natural agen- 
cies, however they are used, for some strange reason are 
occasionally regarded as insusceptible to patentability.” 
Thus, even though a new composite culture of compatible 
bacteria may be developed, Funk Bros. Seed Co. v. Kalo 
Inoculant Co.,° or a new substance is produced from 
natural foods by ultra violet light, Wisconsin Alumni 
** the product or the proc- 


Assn. v. Vitamin Technologists, 


127 53 F. Supp. 281 (N.D. Cal. 1943). 

128 The most recent case on the subject, Youngs Rubber Corp. v. Allied 
Latex Corp., 188 F.2d 377 (2d Cir. 1951), represents a retrogression in the ap- 
proach towards asserted “natural actions.” Plaintiff had developed a test for 
detecting holes in latex prophylactics which consisted in stretching the 
prophylactic over a mandrel and immersing the two in a liquid bath for an 
interval of time. The liquid passed through any hole present and seeped into 
contiguous portions of the mandrel-latex interface where it appeared as a dark 
area by which the hole could be visibly detected. In an infringement suit 
defendant asserted the defense that the method claimed was nothing but a 
natural action. The court said: 


“The defendant objects that this is but a patent upon a law of nature or a 
natural phenomenon. Objection thus expressed is too broad, since a method 
patent in general must ultimately come back to some law of nature or natural 
phenomenon; many a patent must rely on and make use of the law of gravity, 
the law of friction, the law of conservation of energy. But in general these 
will be found embodied in some process of a new or novel nature leading to 
the planned end. The defendant is on solid ground in urging that mere 
observation of a natural process can hardly be considered to possess such 
novelty. Otherwise one might expect the observable results of water on silks 
or satins or gravy on a necktie to appear as patents. The courts have ‘long, if 
not always, required that there be something in the originality,—something 
about the novelty, which makes the “new” in the mechanism something to cause 
the court to say, here an inventor labored.’” 

National Slug Rejectors v. A.B.T. Mfg. Corp., 164 F.2d 333 (7th Cir. 1947). 
Query, however, if in this case, there was not labor involved, simple though it 
might be, in the discovery and practice of the claimed subject matter. 

129 Supra note 2. 

180 Supra note 91, at 953. 
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ess is said to be unpatentable, the reason being that the 
invention’s efficacy to reach the end desired is nature’s 
work. 

The better view, however, would appear to be that of 
Ex parte Wappler and Wappler™ in which the appli- 
cant’s claim for a diathermic method of shrinking living 
tissues was opposed by the examiner upon the ground 
that the shrinking which occurred, although initiated by 
the diathermy, largely resulted from the characteristics 
of the tissues themselves. The Board of Appeals ap- 
proach was that: 

Claims are frequently allowed for methods in which dependence 
is placed upon the operation of some natural law. In fact, 
practically all methods are more or less dependent on nature’s 
laws.*** 

The controversy over the patentability of organic com- 
pounds furnishes an interesting postscript to the study of 
the defense of an inherent natural action. The objection 
here is just the opposite of what has previously been en- 
countered. The obstacle to patentability, it is maintained, 
is not that though the thing of interest may have been 
contrived by man, its operation is the working of the 
natural laws, but rather that, although the function it 
performs may be under man’s control, the thing itself is 
nothing but a natural creation.” ‘This attitude is clearly 
expressed in Schering v. Gilbert,** where the infringer 
argued that the patentee did not invent the organic com- 
pound which he claimed but merely had discerned the 
natural laws which made the synthesis of the organic 
compound possible. 

CONCLUSION 


Having gone through the history of the defense that 
patent claims are for monopolies of natural actions, what 


181 26 U.S.P.Q. 191 (1934). 
182 [hid 


183 Ruby, supra note 22; Ruby, Patents for Acts of Nature, 21 J. Pat. Orr. 
Soc’y 538 (1939). Compare with Simons, Compounds as Inventions, 21 J. Pat. 
Orr. Soc’y 542 (1939) ; Federico, Patents for Chemical Compounds, 21 J. Pat. 
Orr. Soc’y 544 (1939) ; Note, 16 Geo. Wasu. L. Rev. 351 (1948). 

184 153 F.2d 428 (2d Cir. 1946). 
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can be said for its validity? The answer seems to be that 
it is utterly unsound. First, whether the subject of the 
claim is a machine, a method, or a material composition, 
the truth must be admitted that the operation of the art 
or instrument consists of naught but natural actions gov- 
erned by the natural laws. At the same time the other 
truth is inescapable; whether a machine, a method or a 
composition, the collocation which it is, was formed by 
human acts. Whether the physical elements were brought 
together to form a structure as in a machine, or to form 
a physical association which starts to act spontaneously, 
as in a method, or to form the product of the spontaneous 
reaction, an organic compound, the fact remains that this 
original assembly of the constituents results from man’s 
activity. While human beings and nature may thus coop- 
erate in a joint partnership to form an operable contriv- 
ance, this joinder does not nullify the authorship of man 
as the creator of the thing claimed; it is his intellect and 
his activity which brings the subject matter into being. 
The rule of positive control again applies but with much 
more persuasion, since the novelty of the subject matter 
claimed is not in question. 

Secondly, the contention that claims for otherwise pat- 
entable contrivances are claims for natural actions can 
be shown by analysis to be reductio ad absurdium. If the 
operation of a process or the origin of an organic com- 
pound is a natural action, so too the physical elements 
from which they spring are products of a natural action, 
and so on back to the original unaltered forces and mate- 
rials of the earth. It follows, then, that no invention or 
discovery can be patentable. However, even in this age 
of general hostility to monopolies it is agreed that some 
accomplishments at least can still be patented. As the 
court remarked in Schering v. Gilbert: 

They [the defendants] say that this new and useful composi- 
tion of matter is not patentable because Claim 2 covers a new 


molecule and that a molecule is the inevitable result of the 
actions of so-called laws of nature which are immutable by man 
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and remain free for the use of all, unrestricted by patent law. 
If this were wholly true the corollary would be that the process by 
which a result is reached, involving as it does the application 
of natural laws, would be likewise unpatentable, and that there 
could be no valid patents for new compositions of matter. 
Similarly, there could be no valid patents for new machines 
or for new methods of making them, since so-called natural 
laws of physics, such as those relating to gravity and friction, 
to mention only two, always play their part. Obviously such 
an advanced position cannot be maintained in the face of the 
patent statute and the multitude of authoritative decisions to 
the contrary.’” 


The foregoing discussion has by no means exhausted 
the problem of “principles” in the patent law. The issue 
has come up, for instance, where a claim is broader than 
the invention,’ where the patentee has merely foreseen a 
result,’ where his idea is inconsistent with accepted laws 
of science, where his discovery displays no ingenuity,” 
or where his contribution is a scientific explanation of the 
underlying theory of an old art or instrument.” When, 
however, the claimed art or instrument consists in part or 
in its entirety of natural elements or actions, the argument 
that such a claim is for a natural principle should be sub- 
jected to close scrutiny. While Mr. Justice Douglas’s 
opinion in the Funk Bros. case has other idiosyncrasies 
which have been ably criticized, it is believed that the 
Justice was misled in his first premise when he took for 
granted that a natural phenomenon is unpatentable. As 
Robinson says: 

The elements, the earth, the animal creation, the members of 
the human body are as available [as constituents of patentable 


subject matter] as the machines and chemical compositions which 
have resulted from inventive skill.’* 


185 Td. at 432. 

136 Supra note 120. 

187 Westinghouse Electric Co. v. Saranac Lake Electric Mfg. Co., 108 Fed. 
221 (C.C.N.D.N.Y. 1901). 

1388 Supra note 101. 

189 Novocol Inc. v. Powers, 128 F.2d 904 (4th Cir. 1942). 

140 De Forest Radio Co. v. General Electric Co., 283 U.S. 664 (1931). 

141 Kegan, supra note 3. 

142 Robinson, op. cit. supra note 95, at § 167. 
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In the stress of the present world situation, the personal 
liberties for which this country was founded and for 
which our nation is presently engaged in a “non-aggres- 
sive” war, are to be guarded jealously. If freedom for 
the individual is to be acquired on the international scale, 
the freedoms of our Constitution must be maintained to 
symbolize to the less fortunate peoples of the world the 
dignity which follows a free man in a democratic state. 
Our forefathers did not anticipate that these freedoms 
could be maintained by pacific means alone, for in our 
Constitution they provided the Congress with power to 
provide armies and navies, in peace and war, to protect 
this nation from its enemies. The Congress pursuant to 
constitutional authority has determined that what is pres- 
ently necessary to thwart aggressive desires of totalitarian 
dictatorships and to preserve our freedom is a strong mili- 
tary force. To supply the manpower necessary for this 
armed might, The Congress of the United States has en- 
acted, through the years, various Selective Service Acts 
which were grounded on the premise that all citizens 
have a constitutional duty to defend the nation and its 
freedoms. Not unmindful of the conscience of some of 
its citizens the Legislature has attempted to effect a bal- 
ance between the personal interests of men subject to 
conscription and the public interest in the successful pros- 
ecution of a war and maintaining the peace.’ In attempt- 
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ing to compromise the somewhat conflicting interests, the 
Congress has provided exemptions from combatant mili- 
tary service for certain classes of individuals. This ar- 
ticle will mainly be concerned with that class of indi- 
viduals who profess to be conscientiously opposed to bear- 
ing arms in defense of the nation. 


I 
THE PHILOSOPHY OF THE CONSCIENTIOUS OBJECTOR 


Some understanding of the philosophy of the consci- 
entious objector is an essential element before the prob- 
lem can be effectively handled. Conscientious objectors 
have been broadly classified into three groups, the reli- 
gious, the ethical and the political objectors.” Because 
of inherent differences between the creeds of the so-called 
“pacifist” sects, various degrees of objection within the 
groups have ultimately been recognized. ‘There are 
those objectors willing to accept almost any duty in the 
armed forces except that involving the use of weapons. 
Others are willing to serve only outside the military or 
naval organization. The third class are unwilling to 
perform any duty which would aid the nation in the con- 
duct of the war. 

The religious objector’s philosophical aversion toward 
bearing arms is generally considered as originating from 
Christ’s Sermon on the Mount which includes the man- 
date—“. . . resist not evil . . . love your enemies. . . 
do good to them that have you. . .”™ A religious ob- 
jector believes these teachings literally and completely; 
he does not have one moral standard for a “just” war 
and another for a war which is essentially per se evil. 
This philosophy is clearly expressed in the words of Mr. 


— Laws and the Conscientious Objector 20 Ore. L. Rev. 301 
941). 

8 The historical development and religious attitudes of the “pacifist churches” 
which were recognized in World War Two are discussed in SELECTIVE SERV- 
Ice SYSTEM, CONSCIENTIOUS OBJECTION 7-28 (Special Monograph 11, 1950). 

3a New Testament, 5 St. Matthew 39-44. 
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Julien Cornell, a member of the New York Bar and 
Counsel to the National Committee on Conscientious 
Objectors of the American Civil Liberties Union: “. . . 
No matter what the cause in which it is fought, war is 
not only evil, but the epitome of evil, involving the de- 
struction of human life, indeed the destruction of all 
moral and spiritual values. . . .” * 

The ethical objector bases his objection on a personal 
moral code rather than on a specific religious training 
and belief. He is motivated by a compelling voice of 
conscience which requires him to “disregard elementary 
self-interest and to accept martyrdom in preference to 
transgressing its tenets.”° Under this group even agnos- 
tics have been exempted from operation of a draft law.° 

The political objector is not opposed to all wars but 
just particular wars. For him the particular war in 
which the nation is engaged is inexpedient or disastrous 
in the political sense. 

Historically Congress has respected, to some degree at 
least, the conscientious beliefs of the minority of Amer- 
ican citizens against bearing arms. The religious ob- 
jectors, as a group, have consistently been given some type 
of exemption or deferment from the operation of the draft 
laws. This exemption, however, has not always been as 
extensive as the classes within the group have requested. 
The ethical objector has not generally been given any 
consideration." Neither the Legislature nor the Courts 
have felt any compassion for the position of the political 
objector. 


4 CorNELL, THE CoNSCIENTIOUS OBJECTOR AND THE Law 2 (1943). 

5 United States v. Kauten, 133 F.2d 703, 708 (2d Cir. 1943). 

6 United States ex rel. Reel v. Badt, 141 F.2d 845 (2d Cir. 1944), aff'd fol- 
lowing remand, 152 F.2d 625 (2d Cir. 1945), cert. dismissed, 328 U.S. 817 
(1946) ; United States er rel. Phillips v. Downer, 135 F.2d 521 (2d Cir. 1943). 

7In World War Two, this type objector was deferred by the United States 
Court of Appeals for the Second Circuit. Cases cited note 6 supra. Other 
courts may have been influenced by this court’s decision and followed the lead 
by exempting ethical objectors. One court expressly disclaimed any relief for 
such objectors. Berman v. United States, 156 F.2d 377 (9th Cir. 1946). The 
1948 Draft Act embodied the latter principle. 62 Strat. 612 (1948), 50 U.S.C. 
App. § 456; (Supp. 1950). 
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II 
HISTORICAL DEVELOPMENT 


The necessity of exempting certain classes of citizens 
from military service first came to be recognized after 
the immigration and settlement in America in colonial 
times of many of the nonresistant or pacifist sects.° The 
early problem of conscientious objectors was strictly one 
of local, colonial, or state concern inasmuch as conscrip- 
tion on the federal level did not come into being until 
the Civil War.’ The theory of conscription that every 
able bodied citizen must keep himself armed to repel a 
common foe was part of the colonial heritage brought 
from England. Rather prolific use was made of this 
governmental power by the colonies.” 


A 


Colonial Conscription Laws 


The general pattern of colonial draft legislation pro- 
vided that every male citizen between certain ages, usu- 
ally 18 to 50, would keep himself armed and be subject 
to call as a member of the colonial militia force.” Pri- 
vate and general musters were ordered and penalties pro- 
vided for those who willfully refused or neglected to 
muster. 

Probably the first law which provided an exemption 
for conscientious objectors was enacted by the colonial 
government of the “religious freedom” colony of Rhode 


8 In colonial times religious liberty was the primary cause for the immigra- 
tion to America of many of the “pacifist” church groups notable among which 
were the Quakers, Brethren and Mennonites. 

® The first federal Draft Act was the Act of March 3, 1863, entitled: “An 
Act for enrolling and calling out the national Forces, and for other purposes.” 
12 Strat. 731 (1863). 

10 From 1607 to 1775 more than 650 conscription laws of one kind or another 
were enacted by colonial governments. HERSHEY, OUTLINE oF HistoricaL Back- 
GROUND OF SELECTIVE Service 1. (1948). (Report by Director of Selective 
Service). 

11 SecectiveE Service SystEM, 2 BACKGROUND OF SELECTIVE SERVICE, pt. 1, 
34-67 (Special Monograph 1, 1947) (contains complete digest of the colonial 
conscription laws). 
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Island in 1673. This Act is interesting because it pro- 
vided an exemption for the person whose conscience 
would not permit the bearing of arms; it was not limited 
to those whose objections were based on religious scruples. 
Three years later this exemption was repealed.” In 1730 
an exemption was again provided, but it was limited to 
those persons whose objections were based on religious 
convictions.* Ten years later the legislature enacted a 
law which appears to be a forerunner of the “noncom- 
batant” and “work of national importance” provisions of 
modern Selective Service Acts. By this law religious 
objectors were excused from bearing arms, but in lieu 
thereof they were to perform other duties as removing 
women and children from places of peril, fire fighting 
duties, and to do “any other Duty consistent with their 
Religious Principles.” *° 

Other colonies had provisions exempting conscientious 
objectors from bearing arms or mustering with the mili- 
tia, however these laws were enacted much later than 
the Rhode Island provisions and usually only allowed 
the exemption to persons belonging to some well recog- 
nized religious sect. The position of the Pennsylvania 
colony was sui generis. Founded by William Penn on 
the principles of freedom of conscience, this colony had 
no provision for a militia until 1755 when an act was 
passed “. . . ordering and regulating such as are willing 
and desirous to be united for military purposes within the 
Province. . . .”** This voluntary militia act remained 
substantially the same until the Revolutionary period. 


12 Jd, pt. 12, at 13, Rhode Island, Act of August 13, 1673. 

13 Jd. pt. 12, at 18, Rhode Island, Act of June 30, 1676. 

14 Jd. pt. 12, at 56, Rhode Island, Act of June 3, 1730. 

15 Td. pt. 12, at 59, Rhode Island, Act of January 27, 1740. 

16 Jd. pt. 9, at 186, New York, Act of February 19, 1755 (exempted Quakers 
on payment of commutation fee or sending substitute) ; id. pt. 6, at 195, Massa- 
chusetts, Act of December 31, 1757 (exempted Quakers on payment of commuta- 
tion fee) ; id. pt. 14, at 249, Virginia, Act of November 1766 (exempted Quak- 
ers from private and public musters by providing a substitute—later extended 
to Mennonites) ; id. pt. 10, at 46, North Carolina, Act of December 5, 1770 
(Quakers not obliged to appear and muster with the militia). 

17 Td. pt. 11, at 17, Pennsylvania, Act of November 25, 1775. 
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At the time of the American Revolution, the religious 
scruples against bearing arms by the minority was fairly 
well recognized by most colonies. However, the high 
cost of supporting a fighting militia, and the general feel- 
ing that those of nonresistant faith were “getting off too 
easily” caused most colonies to require the exempted per- 
sons to either provide a substitute to fight in their stead 
or to pay a commutation fee.* The relief from military 
service by paying a commutation fee or providing a sub- 
stitute was not a new idea. Massachusetts had such a 
provision in its laws over a century earlier.” 

A “federal” policy statement just prior to the American 
Revolution sums up the national feeling on the problem 
of military exemption for religious objectors. On July 
18, 1775, the Continental Congress recognized that cer- 
tain persons because of religious principles could not 
bear arms and passed a resolution to that effect: 

As there are some people, who, from religious principles, can- 
not bear arms in any case, this Congress intend no violence to 
their consciences, but earnestly recommend it to them, to 
contribute liberally in this time of universal calamity, to the 
relief of their distressed brethren in the several colonies, and 
do all other services to their oppressed country, which they 
can consistently with their religious principles.” 

Such was the position of the conscientious objector be- 
fore and during the Revolutionary period. 


B 
Proposed Amendments to the Constitution 


At the time the Bill of Rights supporters were advo- 
cating constitutional reform, the legislatures of four of 
the original states separately manifested to Congress their 


18 Jd, pt. 6, at 220, Massachusetts, Act of January 22, 1776 (exempted Quak- 
ers); id. pt. 11, at 31, Pennsylvania, Act of March 17, 1777 (substitutes al- 
lowed, no exemption as such for conscientious objectors) ; id. pt. 12, at 204, 
Rhode Island, Act of April 17, 1777 (required payment of commutation fee) ; 
part 14, p. 344, Virginia, Act of October 20, 1777 (substitutes to be provided 
by equitable assessment among the entire religious society) ; id. pt. 9, at 271, 
New York, Act of April 3, 1778 (commutation fee required). 

19 Jd. pt. 6, at 73, Massachusetts, Act of October 19, 1664. 

202 J. Cont. Conc. 189 (July 18, 1775, Library of Congress 1905). 
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desire that a constitutional exemption from military serv- 
ice be provided for those persons “religiously scrupulous 
of bearing arms.” ** That there also was congressional 
interest in the religious objector was reflected in numerous 
proposed constitutional amendments offered by Mr. 
Madison, a member of the House of Representatives, at 
the first session of the First Congress.” In the original 
draft of the Bill of Rights Amendments, Madison had 
proposed several clauses dealing with the right of free- 
dom of conscience and military exemptions for religious 
objectors. These provisions were in the following form: 


Fourthly: That in Article 1st, Section 9 between clauses 3 
and 4 be inserted these clauses to wit: 

The civil rights of none shall be abridged on account of religious 
belief or worship, nor shall any national religion be established, 
nor shall the full and equal rights of conscience be in any manner, 
or on any pretext infringed. . 

The right of the people to keep and bear arms shall not be 
infringed; a well armed and well regulated militia being the 
best security of a free country: but no person religiously 
scrupulous of bearing arms shall be compelled to render military 
service in person.” 

Fifthly: That in Article 1st, Section 10, between clauses 1 
and 2, be inserted this clause, to wit: 

No state shall violate the equal rights of conscience, or the 
freedom of the press, or the trial by jury in criminal cases.” 


On the first of these clauses Madison stated that he 
believed the amendment to mean that Congress should 


21 North Carolina on August 1, 1788 passed a Declaration of Rights Resolu- 
tion which contained the proposal that certain amendments be made to the Fed- 
eral Constitution. Among these amendments was No. 19: “That any person 
religiously scrupulous of bearing arms ought to be exempted upon payment of 
an equivalent to employ another to bear arms in his stead.” 4 Ex.iotrt’s De- 
BATES 243, 244 (2d ed. 1836). Virginia adopted a resolution with the same 
proposal. 3 Extiorr’s Desates 657-659 (2d ed. 1836). Rhode Island at the 
time of ratification of the United States Constitution, June 16, 1790, declared 
that certain amendments be accepted. Among these was No. 18 which con- 
tained the exact language of the earlier North Carolina amendment No. 19. 
1 Extiorr’s Depates 334, 335 (2d ed. 1836). In the debates by the Pennsyl- 
vania Legislature on adoption of the Federal Constitution an objection was 
voiced that Congressional power was too broad and that “...they may coerce 
men to act in the militia, whose consciences are against bearing arms in any 
case.” 2 Exxiott’s Depates 531 (2d ed. 1836). 


22 Bill of Rights Amendments were introduced into the House of Representa- 
tives on August 17, 1789 by the future President Madison. 

23] ANNALS oF Concress 434 (1789). 

24 Id. at 435. 
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not establish a religion and “enforce legal observation of 
it by law, nor compel men to worship God in any manner 
contrary to their conscience.” ** ‘The clause was passed 
by the House as amended by motion into the following 
form: 


That Congress shall make no law establishing religion or 
to prevent the free exercise thereof, or to infringe the rights 
of conscience.” 

There was extensive debate on the militia clause. It 
was proposed to amend the original proposal by provid- 
ing that persons exempt be limited to those belonging to 
a religious sect,” that persons exempted must pay a com- 
mutation fee,** or provide a substitute,” and that the en- 
tire exemption clause for religious objectors be elimi- 
nated.” Other members of the House believed an ex- 
emption of that kind was necessary.” 

Madison argued vociferously in respect to the fifth 
proposition. In his belief “. . . freedom of the . 
rights of conscience . . .” was one of the “. . . choicest 
privileges of the people... .”* Since all state constitu- 
tions did not provide like protection to the citizens, this 
obligation should be imposed on the states by the Federal 
Constitution. This clause also was adopted by the 
House.* 

The House proposals on amendments to the Consti- 
tution were only agreed to in part by the Senate, and after 
conference committee meetings on the proposals, those 

25 Td. at 730. 

26 Ibid. 

27 Jd. at 750. Mr. Gerry wished to limit the persons exempted to those be- 
longing to a religious sect scrupulous of bearing arms. 

28 Ibid. Mr. Jackson moved to amend the clause by inserting at the end of 
it: .upon payment of an equivalent, to be established by law.” 

29 [bid. Mr. Smith of South Carolina proposed that these persons should be 
exempt from militia duty only on providing a substitute. 

30 Jd. at 751 (1789). Mr. Benson moved to have the entire clause on exemp- 
tion for persons of religious scruples stricken. Mr. Benson y weg to leave 
the exemption to the benevolence of the legislature ; he believed that “...no one 
can claim this indulgence as of right. . 

31 Jd. at 767. Mr. Boudinot, Chairman of the Committee of the Whole, was 
against removing the exemption clause. 


82 Td. at 434 
33 Jd. at 755. 
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sections dealing with “equal rights of conscience” and 
exemptions for “religious objectors” were eliminated 
from the Bill of Rights Articles submitted to the states 
for ratification. It might be assumed that the Congress 
decided that the “conscience” clause added nothing to the 
provision for religious freedom and the exemption from 
bearing arms was a matter of legislative grace and was 
to be exercised as necessary for the welfare of the nation. 
At a much later date, when the problem of exemption to 
federal draft laws on grounds of religious belief or con- 
science ‘was presented as a justiciable controversy the 
courts almost unanimously held that exemption of any 
class, religious or otherwise, was a matter of legislative 
grace rather than constitutional right.* This question 
will be more extensively discussed in later portions of 
this article. 


C 
Civil War Draft 


From the Revolution until the Civil War the major 
burden remained on the state militias to do the fighting 
for the National Government. Consequently, conscien- 
tious objectors looked to their state laws or constitutions 
for exemptions from service with the militia. The pat- 
tern was similar to colonial legislation before and during 
the American Revolution. Exemptions were allowed but 
in lieu of actual service, commutation fees or substitutes 
were required of those who wished to avoid their military 
duty.” Volunteers and militia troops proved unsatisfac- 
tory on the whole and numerous attempts were made for 
federal legislation in the conscription field.” Mainly for 


34In the case of United States v. Macintosh, 283 U.S. 605, 624 (1931), the 
majority of the Court used the following language: “...The privilege of the 
...conscientious objector to avoid bearing arms comes not from the Constitu- 
tion, but from acts of Congress... .” 

85 State constitutions and statutes where exemptions are found for the con- 
scientious objectors are listed in Macintosh v. United States, 42 F.2d 845, 847- 
848 (2d Cir. 1930), rev'd. 283 U.S. 605 (1931) ; and supplemented in Hamilton 
v. Regents of the University of California, 293 U.S. 245, 267 (1934). 

86 Presidents Washington, Jefferson, and Madison all urged federal conscrip- 
tion laws only to be met with Congressional refusal. 


4 
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political reasons and the fear of too much power in the 
central government, Congress consistently refused to en- 
act a federal draft act.” During the War of 1812, a bill 
providing for federal conscription was introduced into 
Congress on recommendation of Secretary of War Mon- 
roe but it was never passed.” 

At the outset of the Civil War, federal troops were 
organized from the volunteers and the personnel sup- 
plied by the states from their militia. In spite of liberal 
bounties for enlisting, an insufficient number of volunteers 
were available and in 1863 the first federal draft law 
was enacted,” hereinafter referred to as the 1863 Draft 
Act. Conscientious objectors were not exempted from 
the provisions of the act, but the law did provide: 

. That any person drafted . . . may . . . furnish an 
acceptable substitute to take his place in the draft; or he may 
pay .. . not exceeding three hundred dollars . . . for the 
procuration of such substitute . . . and thereupon such person 


so furnishing the substitute, or paying the money, shall be dis- 
charged from further liability under that draft... .” 


Exemption by providing a substitute or paying an equiv- 
alent aroused much resentment in the North but this pro- 
vision continued in the law through the end of the War.* 

In February of the next year the first federal provi- 
sion of noncombatant service for religious objectors ap- 
peared in the law.” The 1864 amendment to the 1863 
Draft Act contained the provision: 


. . « That members of religious denominations, who shall 
by oath or affirmation declare that they are conscientiously 
opposed to the bearing of arms, and who are prohibited from 
doing so by the rules and articles of faith and practice of said 
religious denominations, shall, when drafted into the military 
service, be considered noncombatants, and shall be assigned 
by the Secretary of War to duty in the hospitals, or to the care 


87 HERSHEY, op. cit. supra note 10, at 3. 

88 SELECTIVE SERVICE SYSTEM, 1 BACKGROUND OF SELECTIVE SERVICE 61 (Spe- 
cial Monograph 1, 1947). 

3912 Srat. 731 (1863). 

4012 Srat. 733 (1863). 

41 HERSHEY, op. cit. supra note 10, at 5. A war of “Rich man’s money and 
poor : ” 


an’s blood. 
4213 Stat. 6 (1864). 





CONSCIENTIOUS OBJECTOR RECOGNITION 419 


of freedmen, or shall pay the sum of three hundred dollars 

- . . to be applied to the benefit of the sick and wounded 

soldiers. . . . 
Practically all conscientious objectors availed themselves 
of the latter remedy—payment of commutation fee— 
rather than serving in noncombatant capacities.“ 

Confederate conscription legislation followed closely 

that of the North. At the war’s outset, the fighting forces 
were supplied by state militia and volunteers. State law 
gave the conscientious objector whose opposition was 
based on religious grounds freedom from bearing arms, 
but some form of substituted service or monetary fine was 
required. In April 1862, the Confederate Congress 
passed a draft law for the entire Confederacy which per- 
mitted an exemption for those providing a substitute; no 
special consideration was given to the religious objector.” 
The Act of October 11, 1862, supplied this deficiency; 
it contained the draft exemption: 


. All persons who have been and are now members 


of the society of Friends, and the Association of Dunkards, 
Nazarenes, Mennonists in regular membership in their respective 
denominations: Provided, Members of the Society of Friends, 
Nazarenes, Mennonists and Dunkards shall furnish substitutes 
or pay a tax of five hundred dollars each into the public 
treasury.“ 


Later, the provision for substitutes was removed from the 
Confederate Draft Law but all those religious objectors 
who had paid their commutation fee were excluded from 
the operation of the amending act.** Also the Secretary 
of War had been given broad powers of exemption and 
his policy was to allow the members of the above reli- 
gious sects an occupational deferment.“ Near the war’s 
end, a general feeling of distrust of persons claiming ex- 


4313 Strat. 9 (1864). 

#4 SeLective Service System, 1 Conscientious Osyjecrion 42 (Special 
Monograph 11, 1950). 

45 Confederate States of America, THE STaTuTES aT LarGE 29 (1861-1864). 

467d. at 78. 

46a Jd. at 211. 

47 SELEcTIvE Service SystEM, 1 CoNscIENTIOUS OBsjECTION 46 (Special 
Monograph 11, 1950). 
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emption for religious reasons was in evidence and this 
resulted in repealing the conscientious objector exemp- 
tion.“ This last development came so late in the war that 
little if any repercussion was heard. 


D 
World War I 


The conscientious objector had no cause to reassert his 
claim for immunity from combatant duties with the 
armed forces during the period from the termination of 
the Civil War until the American intervention into the 
hostilities in Europe at the beginning of World War I. 
Although it was not necessary during this interval to re- 
sort to national conscription, the problem had been given 
some thought in order to avoid the errors and inequalities 
which had been incident to the mobilization of manpower 
in the past.“ The religious objector’s exemption had 
continued to be reflected in federal legislation but in ac- 
cordance with the trend of public opinion, the largess 
had been reduced to a release from combatant duty only.” 

The Selective Draft Act of 1917," hereinafter referred 
to as the 1917 Draft Act, embodied an entirely new theory. 
Each person subject to the Act was personally and abso- 
lutely liable for service with the national forces. Regard- 
less of his social or financial station in life he could not 
have his neighbor do the fighting for him simply by 
hiring a substitute or paying a commutation fee. 


48 Jd. at 47, 48. 

*#9In 1866 a report was written by Brig. Gen. James Oakes who had been 
Assistant Provost Marshal General of conscription for Ilinois during the Civil 
War, in which he set out many of the mistakes of the draft law of that period 
and made several recommendations for future mobilization. The 1917 Draft 
Act included many of these proposals. Sevective Service System, 1 Back- 
GROUND OF SELECTIVE SERVICE 66-68 (Special Monograph 1, 1947). 

50 32 Stat. 775 (1903), the Militia Act of January 21, 1903 included a pro- 
vision that no person whose religious creed forbids participation in war shall be 
compelled to serve in the militia or other armed force. A few years later 39 
Stat. 197 (1916), 32 U.S.C. §3 (1946), The National Defense Act of June 2, 
1916 provided: “...all persons who because of religious belief shall claim 
exemption from military service . . . shall be exempted from militia service in a 
combatant capacity; but no person so exempted shall be exempt from militia 
service in any capacity that the President shall declare to be noncombatant.” 

5140 Stat. 76 (1917). 
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The conscientious objector was not overlooked by the 
Congress but his alternatives to combatant duty with the 
military were decidedly curtailed. The 1917 Draft Act 
provided: 


. nothing in this Act contained shall be construed to 
require or compel any person to serve in any of the forces 
herein provided for who is found to be a member of any well- 
recognized religious sect or organization . . . whose existing 
creed or principles forbid its members to participate in war in 
any form and whose religious convictions are against war or 
participation therein in accordance with the creed or principles 
of said religious organizations, but no person so exempted shall 
be exempted from service in any capacity that the President 
shall declare to be noncombatant. 


Not only had Congress expressly disclaimed any relief 
for the ethical or political objector, but upon the religious 
objector was imposed the onus of proving membership in 
some religious sect which preached against the use of 
armed force by its members. After satisfying the classi- 
fication officials™ that he met the legislative requirements, 


the best treatment the registrant could expect was an as- 
signment to noncombatant service. The classification 
officials, however, were not limited by any published list 
of the recognized pacifist churches.“ At the expense of 
uniformity a small amount of discretion was thus pre- 
served for the local draft board. 

This strict religious sect requirement was somewhat 
ameliorated by executive order” and administrative reg- 
ulation.” If after the registrant was inducted he claimed 
to be conscientiously opposed to combatant duty on the 
ground of religious belief or conscience—not based on 
pacifist church membership—he would be assigned, as 
far as possible, to noncombatant duty. This was merely 
a matter of executive policy. 


52 40 Stat. 78 (1917). 
53 A system of local boards of classification was established similar to the 
local boards which operated during World War Two. 


54 Unitep STATES Provost MARSHAL GENERAL, SECOND REPORT TO THE 
SEcRETARY OF War 56 (1919). 


55 Exec. Order No. 2823 (1918). 
56 War Department, General Order No. 28 (1918). 
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Another late development tended to alleviate the posi- 
tion of conscientious objectors, especially that of the in- 
dividuals who because of religious scruples or otherwise 
were opposed to active service with the military in any 
form. Congress enacted a statute in 1918 authorizing fur- 
lough of persons in the armed services to agriculture and 
industry.” Under this plan many of the inducted consci- 
entious objectors were released from duty with the mili- 
tary. 

E 
The Conscientious Objector in World War II 


Overall the 1917 Draft Act was considered successful 
because it fostered the theory of military obligation of 
citizenship. Some failures in the law were noted; 
breakdowns in the operation and the administration of 
the laws also were obvious when the entire mobilization 
effort was viewed in retrospect. In 1926 a Joint Army 
and Navy Selective Service Committee was established 
under the National Defense Act™ to study and plan for 
manpower procurement in the event of a subsequent 
emergency. 

Many of the finer features of the Selective Training 
and Service Act of 1940, hereinafter referred to as the 
1940 Draft Act, can be traced to the work of this com- 
mittee, but credit for the reforms in the exemption provi- 
sions for conscientious objectors must also be shared with 
certain members of the pacifist churches.” ‘The conscien- 
tious objector provision in the original Burke-Wadsworth 
bill® as introduced into Congress contained almost iden- 


5740 Strat. 450 (1918). 

58 39 Strat. 207 (1916), as amended, 44 Star. 674 (1926), 32 U.S.C. §§ 64, 
145 (1946). 

5954 Strat. 885 (1940), 50 U.S.C. App., §§ 301 et seg. (1946). 

60 Colonel O’Kelliher, U.S.A., of the Joint Army Navy Committee on Selec- 
tive Service did work with the religious groups in writing the proposed consci- 
entious objector provision which, in substance, was finally enacted. 

61S. 4164, 73d Cong., 3d Sess. (1940); H. R. 10132, 73d Cong., 3d Sess. 
(1940). Original provision set out in Hearings before Committee on Military 
Affairs on S. 4164, 73d Cong., 3d Sess. 3 (1940). 
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tical language to that of the 1917 Draft Act. Several 
prominent members of the pacifist churches, members of 
the American Civil Liberties Union, and other interested 
groups appeared before the Senate and House Military 
Affairs Committees to urge liberalizing amendments to 
the original conscientious objector sections. The provi- 
sion as finally enacted was substantially an adoption of a 
proposal by two members of the Friends’ Organization 
to the House Committee on Military Affairs.” Section 
5 (g) of the 1940 Draft Act as passed into law read in 
part: 

. Nothing contained in this Act shall be construed to 
require any person to be subject to combatant training and 
service in the land or naval forces of the United States who, by 
reason of religious training and belief, is conscientiously opposed 
to participation in war in any form. Any such person claiming 
such exemption from combatant . . . service . . . shall, if he 
is inducted . . . be assigned to noncombatant service as defined 
by the President, or shall, if he is found to be conscientiously op- 
posed to participation in such noncombatant service, in lieu of 
such induction, be assigned to work of national importance 
under civilian direction. . . .% 

The above section of the Act contained many substan- 
tial changes from prior draft laws. First, the new stat- 
ute did not restrict the conscientious objection exemption 
to members of a recognized pacifist sect but allowed ex- 
emption to any individual whose conscientious opposition 
to war was based on “religious training and belief.” Sec- 
ondly, it recognized that class of objector whose scruples 
did not allow him to perform any service under the mili- 
tary. This person could be assigned to work of national 
importance under civilian control. Another part of the 
section not quoted above provided for appeal boards and 
Department of Justice hearings for the objector who 
felt he had been wrongly classified by his local board. 
Lastly, the 1940 Draft Act, Section 11, provided for a 


62 Hearings before Committee on Military Affairs on H. R. 10132, 73d Cong., 
3d Sess. 211 (1940). 


63 54 Strat. 885 (1940), 50 U.S.C. App. §305(g) (1946). 
6454 Star. 885 (1940), 50 U.S.C. App. §305(g) (1946). 
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civilian trial for those who violated the Act and who had 
not been inducted.” This latter provision represented a 
complete change from the procedure under the 1917 
Draft Act, which provided that the conscientious objector 
from the time of his orders to report for induction to the 
time of his discharge was a member of the military service 
and amenable to military law. 

Congress undoubtedly felt that these added benefits 
would greatly cure the defects in former conscription 
laws and at the same time protect the national welfare. 
It was not long, however, before judicial assistance was 
requested to resolve the question of what persons were 
contained within the clause “. . . by reason of religious 
training and belief, is conscientiously opposed to partici- 
pation in war in any form. . . .” Ethical and philosoph- 
ical objectors presented strong arguments that they were 
included within the purview of the conscientious objector 
provision. The theory behind their argument was, in 
substance, that although their opposition to war did not 
stem from a formalized religious training and belief, 
their moral and ethical compunction against participa- 
tion founded on conscience was in effect religious in 
nature. Official recognition and force was given to the 
theory by the United States Court of Appeals for the 
Second Circuit in 1943 in the now famous Kauten opin- 
ion.” Kauten claimed classification as a conscientious 
objector although at the time of his registration, by his 
own admission, he was an atheist. The court upheld the 
local board’s denial of the requested classification but 
based their affirmance on the ground that Kauten in 
effect was a political objector and merely was opposed to 
a particular war rather than war in general. In the 


65 54 Strat. 894 (1940), 50 U.S.C. App. §311 (1946). Billings v. Truesdale, 
321 U.S. 642 (1944), held that a registrant who had refused to take the oath had 
not been inducted and therefore not subject to court-martial. This holding was 
later overruled by subsequent regulation which provided that where a registrant 
reported for induction but refused to take the oath, he would be read the oath 
and then considered to have been inducted into the military service. 


66 United States v. Kauten, 133 F.2d 703 (2d Cir. 1943). 
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course of a philosophical discussion on “conscience” and 
“ ane ” “ ° ae ” e 
religion,” the court defined the term “religion” as: 


a belief finding expression in a conscience which 
categorically requires the believer to disregard elementary self- 
interest and to accept martyrdom in preference to transgressing 
its tenets. . . .” 

Under this definition the court reasoned that an indi- 
vidual would fall under the conscientious objector ex- 
emption provision as long as the person’s conscientious 
scruples were based on his “response . . . to an inward 
mentor, call it conscience or God... .”” Belief in a 
Deity was not required under this standard. 

Soon thereafter, there was presented to the second cir- 
cuit the precise issve of whether objection to war based 
on ethical and humanitarian grounds was sufficient for 
exemption under Section 5 (g) of the 1940 Draft Act. 
Again the court gave impetus to the theory, holding that 
the registrant’s conscientious opposition was essentially 
“religious in character.” Even in a later case,’* where 


grave doubt was raised as to the sincerity of the claim- 
ant’s conscientious opposition to war, the court continued 
to apply its previously announced ruling and granted an 
exemption to an individual whose objections were not 
based on religious training and belief but rather on a 
“, . personal philosophy respecting the folly and futil- 
ity of war and his sincere personal view that war was 


wrong.” ™ 


87 Td. at 708. 

88 Tbid. 

6® United States ex rel. Phillips v. Downer, 135 F.2d 521 (2d Cir. 1943). 

70 United States ex rel. Reel v. Badt, 141 F.2d 845 (2d Cir. 1944). 

71 Quoted from Department of Justice Hearing Officer Findings in the case 
(as extracted in the United States petition for certiorari, No. 946, Oct. Term, 
1946, to review United States ex rel. Reel v. Badt, 152 F.2d 625 (2d Cir. 1945), 
cert. dismissed, 328 U.S. 817 (1946). 

Reel had been employed as an attorney for the Department of Labor. He 
had worked on a project that was closely allied with the furtherance of the 
national defense program. Reel claimed deferments for physical condition, occu- 
pation, dependency and conscientious objection. His claim to be classified as a 
conscientious objector was not on account of a training and belief founded on 
teachings of a religious creed but rather on a personal belief from a study of 
the causes and results of World War One and his general thought on the folly 
and futility of war in general. 
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Irrespective of the desirability of granting exemptions 
to those sincere “ethical” objectors, it is submitted that the 
court was engaged in judicial legislating in so construing 
Section 5 (g) of the 1940 Draft Act. By such an inter- 
pretation, the clause “by reason of religious training and 
belief” added nothing to the term “conscientiously op- 
posed” and became mere surplusage. Could Congress 
have intended such a result? ™ 

During this time the Director of Selective Service sub- 
scribed to the idea that the only grounds for placing 
conscientious objectors in deferred classes was opposition 
to war based on religious training and belief which re- 
quired recognition of a Deity or power above and beyond 
the human.” What effect these divergent positions had 
on local draft boards is unknown. 

The issue was again presented to a circuit court in 1946 
in the case of Berman v. United States..* The United 
States Court of Appeals for the Ninth Circuit arrived at 
a different conclusion from that of the second circuit and 
seemed to vindicate the stand taken by General Hershey 
as Director of Selective Service. In its opinion in the 
Berman case the court said that the expression “religious 
training and belief” was included in the statute: 

. for the specific purpose of distinguishing between a 
conscientious social belief, or a sincere devotion to a high moral- 
istic philosophy, and one based on an individual’s belief in his 
or to an authority higher and beyond any worldly 

The court went on to hold that Section 5 (g) of the 1940 
Draft Act provided exemptions only for those persons 
whose conscientious opposition to war was based on “re- 
ligious training and belief” and in this connection “. . . 
the essence of religion is belief in a relation to God in- 

72 See Waite, Section 5 (g) of the Selective Service Act, as Amended by the 
Court, 29 Minn. L. Rev. 22 (1944). 

78 SELECTIVE SERVICE IN WARTIME (1943). (Report to President by Direc- 
tor of Selective Service). 

7 Berman v. United States, 156 F.2d 377 (9th Cir. 1946), cert. denied, 329 


U.S. 795 (1946), rehearing denied, 329 U.S. 833 (1947). 
75 Id. at 380. 
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volving duties superior to those arising from any human 
relation.” Certainly this latter view was more nearly 


in conformity with congressional intent. 


F 
1948 and 1951 Conscription Laws 


Congressional approval of this latter interpretation is 
evidenced in the subsequent enactment of the Selective 
Service Act of 1948,” hereinafter referred to as the 1948 
Draft Act. The Senate Report on the Bill which ulti- 
mately became law referred to and followed the Berman 
opinion.” The ethical objectors’ foothold was lost. Be- 
lief in a Supreme Being was included in the 1948 Draft 
Act as an essential element for classification as a con- 
scientious objector. 

Some of the other provisions of the 1940 Draft Act 
which had been severely criticized and which had proved 
difficult to administer were amended. Work of national 
importance under civilian direction was eliminated. 
Changes were made in the 1948 Draft Act relative to the 
definition of ministers of religion,” and the composition 
of the President’s Appeal Board.” 

The pertinent provision regarding exemption or defer- 
ment for conscientious objectors appeared as Section 


76 Td. at 381. The quoted sentence was taken from the minority opinion writ- 
ten by Hughes, C. J., in United States v. Macintosh, 238 U.S. 605 (1931). 

77 62 Strat. 604 (1948), 50 U.S.C. App. §§ 451 et seg. (Supp. 1950). 

78 Sen. Rep. No. 1268, 80th Cong., 2d Sess. (1948). 

7962 Srat. 611 (1948), 50 U.S.C. App. §16(g) (3) (Supp. 1950). 

8062 Stat. 620 (1948), 50 U.S.C. App. §10(b) (3) (Supp. 1950). In the 
case of Giese v. United States, 143 F.2d 633 (D.C. Cir. 1944), aff'd, 323 U.S. 
682 (1945), rehearing denied, 324 U.S. 885 (1945), the appellant who had been 
convicted under the 1940 Draft Act, Sec. 11, for failing to obey the order of his 
local board to report for induction into the armed services, entered a defense 
that the order was invalid. The ground for his objection was that the Presi- 
dent’s Appeal Board was not composed of civilians as required in Section 10(a) 
(2) of the 1940 Draft Act but of military officers appointed by the Director of 
Selective Service. The court held that a Presidential Appeal Board consisting 
of officers of the military service acting in a civilian capacity did not violate the 
statute. There was a strong dissent on this point, and the case was affirmed by 
the Supreme Court by an equally divided court. Section 10 of the 1940 Draft 
Act was later amended to require civilian personnel only on local boards and 
State boards of appeal. However when the 1948 Draft Act came along this 
sore point was corrected. 
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6 (j) of the 1948 Draft Act. The provision exempted 
from combatant service an individual: 


. who, by reason of religious training and belief, is 
conscientiously opposed to participation in war in any form. 
Religious training and belief in this connection means an in- 
dividual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation, but does 
not include essentially political, sociological, or philosophical 
views or a merely personal moral code. Any person . . . whose 
claim is sustained . . . shall, if he is inducted into the armed 
forces . . . be assigned to noncombatant service as defined 
by the President, or shall, if he is found to be conscientiously 
opposed to participation in such noncombatant service, be de- 
ferred. . . .” 


On June 19, 1951 the 1948 Draft Act was amended to 
the present form and retitled The Universal Military 
Training and Service Act,” hereinafter referred to as the 
1951 Draft Act. The requirements for classification as 
a conscientious objector remained unchanged. The only 
important difference in the amended act so far as this 
problem is concerned, had to do with the complete de- 
ferment of those objectors who claimed exemption from 
even noncombatant service. The 1951 Draft Act pro- 
vided : 

. or shall, if he is found to be conscientiously opposed 
to participation in such noncombatant service, in lieu of such in- 
duction, be ordered by his local board, subject to such regula- 
tions as the President may prescribe, to perform . . . such 
civilian work contributing to the maintenance of the national 


health, safety, or interest as the local board may deem ap- 
propriate... .© 


To summarize, it is quite apparent, that throughout 
American history the various interested legislatures have 
given real recognition only to the religious objector. Con- 
scientious objection without a religious basis was provided 
for during colonial times by some few colonies but by 
the time of the Revolution these statutes had been modi- 
fied. Attempts to include an exemption on the ground of 


8162 Stat. 612 (1948), 50 U.S.C. App. § 456 (j) (Supp. 1950). 
8265 Srat. 75 (1951), 50 U.S.C.A. App. §§ 45 et seg. (1951). 
8365 Stat. 86 (1951), 50 U.S.C.A. App. § 456 (j) (1951). 
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conscience in the Constitution met with failure. Admin- 
istratively non-religious conscientious objectors were 
given some preferred treatment during World War One, 
and by World War Two, one appellate court was willing 
to interpret the conscription legislation to exempt ethical 
objectors. At the present time, the United States position, 
unlike that of neighboring Great Britain,” is to explicitly 
exclude any recognition of an individual’s opposition to 
war without a religious foundation as evidenced by be- 
lief in a Supreme Being. 


III 


ADMINISTRATIVE EMPLOYMENT OF THE CONSCIENTIOUS 
OBJECTOR 


Previous portions of this article were directed mainly 
toward a historical development of conscientious objector 
legislation in general. Where the statute made a distinc- 
tion between the service demanded of the objector willing 
to perform noncombatant duty and the person unwilling 
to engage in any activity connected with the military 
forces the fact was summarily noted. It is proposed at 
present to deal with the growth of the idea of adminis- 
trative employment outside the armed services for the 
conscientious objector. 

Colonial legislation usually provided complete exemp- 


84 National Service (Armed Forces) Act of 1939, Sept. 3, 1939, 2 & 3 Geo. 
VI, c. 81, p. 1140, §5. Section 5 provides in part: 


“(1) If any person liable under this Act to be called up for service 
claims that he conscientiously objects 


(a) to being registered in the military service register, or 

(b) to performing military service, or 

(c) to performing combatant duties, he may, on furnishing the 
prescribed particulars about himself apply in the prescribed manner to be 


registered as a conscientious objector in a special register. [The register 
of conscientious objectors. ] 


(10) A person shall not be liable under this Act to be called up for 
services so long as he is registered in the register of conscientious objec- 
wis....° 
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tion for the religious objector. Rhode Island was prob- 
ably first to conceive the idea that conscientious objectors 
might perform some duty in aid of the war effort which 
was consistent with their religious principles. In return 
for a deferment from combatant duties with the militia 
the law provided that these individuals were to assist in 
the evacuation of women and children, engage in fire 
fighting and fire prevention, and other duties of similar 
import.” The idea was not readily accepted; instead, 
statutes began to include a requirement of providing sub- 
stitutes or payment of commutation fees for all persons 
exempted. Under the latter laws the conscientious ob- 
jector did not have to serve personally in any capacity, 
his contribution was to his Government’s financial needs. 
These “substituted service” statutes remained the general 
practice until World War One. A provision for non- 
combatant duty by conscientious objectors did appear in 
the 1864 Draft Act® but by law this service could still be 
avoided on payment of a commutation fee. 

With the advent of World War One and the concept of 
a personal duty to serve owed by each individual, the 
problem of distinguishing between the objector opposed 
to combatant duty only and the objector whose religious 
tenets forbid any participation with the military became 
more acute. In its original legislation Congress had con- 
sidered conscientious objectors as a single group and lim- 
ited the deferment to noncombatant duty with the armed 
forces.** Persons classified as conscientious objectors by 
their local boards were inducted into the armed service to 
perform noncombatant duties as ordered by their military 
commander. Perhaps because of the general public re- 
sentment against conscientious objectors only four thou- 
sand of the more than twenty thousand men inducted with 
a conscientious objector classification asserted their claims 


85 See note 16 supra. 
86 See note 15 supra. 


8713 Strat. 9 (1864). 
88 40 Stat. 775 (1917). 
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when they arrived in camp. One-fourth of these men 
voluntarily accepted noncombatant assignments, the 
others mainly because of their opposition to any service 
with the armed forces became a morale problem. The 
obvious sincerity of most of these individuals against vio- 
lating their religious tenets caused the administrative 
officials to grant them some limited privileges. Early in 
1918 the President ordered these men to be segregated 
and treated with tact and judgment by their commanding 
officers. The wearing of the uniform was suspended in 
cases of members of certain sects. 

Congress acted in March of 1918 to remedy the prob- 
lem and passed the Furlough Plan Act.” Under this 
law the Secretary of War was authorized to furlough into 
agricultural and industrial work sincere objectors who 
had been inducted into the armed forces. A board of 
inquiry was constituted to visit military camps, hold hear- 
ings on each individual conscientious objector case and 


make recommendations for furlough in deserving cases.” 
As a result of this board’s efforts thirteen hundred of the 
three thousand objectors in camp who had not voluntarily 
accepted noncombatant duty were furloughed before the 
armistice.” Men so furloughed were not discharged 


8° During the entire period of the 1917 draft, the United States registered 

nearly 24 million men. 

Registrants actually inducted 

Registrants who claimed C. O. classification 

C. O. classification by local board 

C. O.’s actually inducted 

C. O. claims made after arrival in camps 

From the above figures less than 0.3 percent of the total number registered 
claimed a conscientious objector classification. Of those actually inducted 0.7 
percent had a conscientious objector classification. Only 0.15 percent of the 
inducted conscientious objectors pursued their claims on arrival in camps. 

90 Exec. Order No. 2823 (1913). 

9140 Star. 450 (1918). 

82 The board was composed of one Army officer and two civilians, Major 
Richard C. Stoddert, Chairman (later replaced by Major Walter G. Kellogg), 
Federal Circuit Judge Julian W. Mack, and Dean Harlan F. Stone of Colum- 
bia University Law School. 

%3In Stone, The Conscientious Objector, 21 CoLumBIA UNIVERSITY QuUAR- 
TERLY 253 (1919), the following figures are given: 

Total objectors in camp 3,989 
Objectors examined by board , 
Accepted non-combatant service 1,300 
Furloughed to agriculture and industry 1,200 
Furloughed to Friends’ Reconstruction Unit in France 
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from the armed services but remained subject to military 
control and discipline. Employers of these furloughed 
individuals were required to pay the prevailing wage for 
their services. Of this amount the conscientious objector 
retained only a comparable army stipend, the remainder 
going to the American Red Cross. 


A 
Work of National Importance 


The conscientious objector provision of the 1940 Draft 
Act prescribed separate treatment for those objectors op- 
posed solely to combatant duty and for those averse to 
participation in war in any form. From the outset this 
law contained a privilege of noncombatant duty for mem- 
bers of the first group and a right to “. . . assignment 
to work of national importance under civilian direc- 
tion. . . .” for members of the second class.° Under 
Selective Service Regulations, Class I-A-O was used to 
designate noncombatant objectors and Class IV E for 
non-participating objectors.” As in the first World War 
only a small percentage of the men registered for the 
draft claimed and were classified as conscientious objec- 
tors.” ‘Twenty-five thousand of the men so classified were 
inducted into the armed forces for noncombatant service. 
As to this group, the procedure was similar to World 
War One practice—induction and assignment to noncom- 
batant duties as prescribed by the President. This duty 
usually consisted of medical corps service. 

By executive order the President delegated to the Di- 
rector of Selective Service the authority to designate or 


94 SELECTIVE SERVICE SysTEM, 1 CoNnscIENTIOUS OsjECTION 61 (Special 
Monograph 11, 1950). 

95 54 Strat. 889 (1940), 50 U.S.C. App. § 305(g) (1946). 

96 Selective Service Regulations, Vol. 3, CLASSIFICATION AND SELECTION, pars. 
364 (b), 361. 32 Cope Fep. Recs. 622.11, 622.51 (1938 ed. cum. Supp. 1944). 

97 Out of 34.5 million registered males between the ages of 18 and 46, it is 
estimated that less than 75 thousand claimed to be conscientious objectors, and 
52 thousand plus were registered by their local boards as conscientious objec- 
tors. This figure represents only 0.15 percent of all persons registered. See 
SELECTIVE SERVICE SYSTEM, 1 CoNScIENTIOUS OBJECTION, tables 314, 315 (Spe- 
cial Monograph 11, 1950). 
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determine “work of national importance under civilian 
direction” for Class IV E objectors.” Even before the 
promulgation of this order the Director of Selective Serv- 
ice had been active in planning a civilian work program. 
The assistance and cooperation of the historic peace 
churches organized into a composite body known as the 
National Service Board for Religious Objectors was of- 
fered to and accepted by the Director. The plan adopted 
was basically to carry on the work projects originated by 
the Civilian Conservation Corps and to utilize the exist- 
ing facilities as far as possible. A Camp Operations Di- 
vision was established at National Selective Service Head- 
quarters with authority to obtain, equip, operate and 
assign Class IV E iegistrants to these camps. A total of 
one hundred and fifty such camps were formed during 
World War Two, all but eight of which were under the 
immediate general supervision of camp directors who 
were members of religious organizations working through 
the National Service Board. The camps none the less 
remained under Government control. Administration of 
these camps was vested with Selective Service, although 
the camps were assigned to various federal departments 
and agencies depending upon the work project under- 
taken.” Projects carried on at these camps, for example, 
dam construction, soil conservation, forest protection, etc., 
generally required the assignees to perform some sort of 
manual labor. Later in the program some conscientious 
objectors were assigned from the camps to mental hos- 
pitals, agricultural and farm work, and medical research 
units. Some of the assignments were to private enterprise. 

The camps operated under religious group supervision 
were entirely financed by the National Service Board ex- 
cept for the property and equipment utilized. Loss or 
careless destruction of this property or equipment was 


98 Exec. Order No. 8675, 3 Cope Fep. Recs. 167 (Supp. 1941). 
99 See Table 119, Civilian Public Service Camps, SELecTIvE Service SysTEM, 
1 Conscientious Osjection, App. G 283-288 (Special Monograph 11, 1950). 
5 
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chargeable to the National Service Board. Food, cloth- 
ing, medical assistance and a five dollar monthly allow- 
ance for assignees at camp was the responsibility of the 
religious organization. Monthly reports on camp activi- 
ties were required. Reports from the persons under 
whom a special project was being carried on also were 
ordered. Delinquencies and violations of Selective Serv- 
ice Regulations by the objector were to be promptly re- 
ported. Pay for those objectors on special assignment to 
private enterprise was to be at the prevailing wage rate, 
of which the objector was allowed to retain only fifteen 
dollars and the remainder was to be deposited with the 
United States Treasury. Treatment of the objector in 
the national work program with respect to liberty, fur- 
lough, hours or work, and discharge from service was 
similar to that of a member of the armed forces. 

Slightly less than twelve thousand conscientious objec- 
tors were assigned to work of national importance dur- 
ing World War Two. The majority of these men 
whether engaged in camp activity or special projects per- 
formed their duties earnestly and in a creditable man- 
ner.” The principal criticisms of the system were: 
(a) hardship on the objector’s family because of the 
meager pay allowed, (b) inadequate means and methods 
of disciplining the camp delinquent and (c) reluctance 
of the Government enforcement officials to prosecute 
promptly reported violators. 


B 
Present Policy 


The Conference Report on the 1948 Draft Act indi- 
cates that the Senate again favored “work of national 
importance under civilian direction” for conscientious 
objectors found to be opposed to participation in noncom- 

100 For comments on the work of assigned objectors on special projects, SE- 


LECTIVE SERVICE SySTEM, 1 CoNCIEN'TIOUS OBJECTION 216-224 and App. G 271- 
282 (Special Monograph 11, 1950). 
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batant service." The House amendment favored com- 


plete deferment and this was adopted by the conference 
committee. Some of the factors which could have influ- 
enced the decision are suggested. As the measure was in 
fact a peacetime conscription law, the public had not yet 
been aroused to the point where it demanded personal 
service for all in aid of the national welfare. Further, 
religious group pressure against peacetime service for 
conscientious objectors had not relaxed and the difficulties 
experienced in administering the work camps of World 
War Two had not been erased from the nation’s mind. 
It is not suggested that these were the only factors which 
existed or were controlling. However, after the outbreak 
of the Korean crisis, and under identical circumstances 
the Conference Committee on the 1951 Draft Act com- 
promised the Senate “work camp” provision and the 
House “deferment” recommendation and arrived at the 
“civilian work contributing to the national health, safety 
or interest” requirement’’ which is quoted in part, supra. 

Under present law, the local board will have the 
authority and duty to order conscientious objectors in 
Class IV E to work which in the board’s discretion will 
contribute to the maintenance of the “national health, 
safety, or interest.” The local board’s discretion will be 
limited only by broad policy promulgated under Selective 
Service Regulations. The conscientious objector will be 
paid the prevailing wage and retain his full pay. Some 
administrative difficulties might be anticipated in the 
management and surveillance of the objector after being 
assigned to work of national importance. Since the gen- 
eral policy is to remove the Class IV E registrant from 
the vicinity of his home community to reduce public 
resentment, the local boards will not be in a good position 
to make periodic checks. Therefore, this duty will de- 
volve upon the State Directors of Selective Service and 


101 H, Rep. No. 2438, 80th Cong., 2d Sess. (1948) (Conference Report). 
102 H, R. Rep. No. 535, 82d Cong., Ist Sess. (1951) (Conference Report). 





436 THE GEORGE WASHINGTON LAW REVIEW 


National Headquarters, aided by reports from the insti- 
tutions where the objector is assigned. 

Available figures as of April 30, 1951, indicate that 
the number of persons classified IV E under present law 
compares favorably with the World War Two statistics. 
The writer did not have access to reports on the number 
of registrants claiming either noncombatant or nonpar- 
ticipant classifications. However, a chart is appended 
showing the number of IV E classifications against the 
total number of classified registrants for the period No- 
vember 1948 to June 1951. Ordinarily it would seem that 
there would be a more or less constant ratio of Class IV E 
objectors to the number of persons classified. This 
straight line progression has not materialized, and fluctua- 
tions exist in several points on the chart. One fluctuation 
in the number of persons classified IV E seems to be 
directly related to the outbreak of the Korean War. 
Changes in Selective Service regulations have caused 
other deviations; and lastly the curve appears to be influ- 
enced by local boards becoming less generous in their 
classifications as public opposition to deferment began to 
rise with the advent of open hostilities, the increase in 
inductions from the community, and the consequent cas- 
ualties. 


IV 


LEGAL PROBLEMS RELATING TO CONSCIENTIOUS 
OBJECTORS 


A 


Constitutionality of Objector Provisions 


As extensively set forth in a former portion of this 
article all efforts to write an exemption from military 
service for conscientious objectors into the Constitution 
met with failure. This fact did not deter conscientious 
objectors from challenging the conscription laws as in- 
valid or unconstitutional for one reason or another. At- 
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tacks on the constitutionality of requiring all able bodied 
men to serve their nation in time of war or national emer- 
gency have been founded on seemingly every conceivable 
ground, but the draft acts have successfully withstood all 
such attacks. 

Authority to conscript men is based on the congres- 
sional power to “raise and support armies” *”* aided by 
the “necessary and proper” *™ clause. This broad grant 
is not limited to calling the militia because the army and 
militia are distinct and separate bodies.*” It follows 
that the purpose of Congress in raising an army is not 
limited by the constitutional reasons for calling forth the 
militia—i.e., execute laws of the Union, suppress insur- 
rections, or repel invasions. Persons so drafted may be 
used at home or abroad*” to protect the national welfare 
and security. War time*” and peace time” conscription 
acts have been sustained by the courts against a charge 
of unconstitutionality. 

The assertion that conscientious objectors have a con- 
stitutional right to exemption from conscription has been 
met with this language by the Supreme Court: 

The conscientious objector is relieved from the obliga- 
tion to bear arms in obedience to no constitutional provision. 


No other conclusion is compatible with the well nigh 
limitless extent of the war powers. 


And a few years later, the Court said: 


From the beginnings of our history . . . conscientious 
objectors have been exempted as an act of grace from military 
snvies. .. ™ 


103 U. S. Const. Art. I, § 10, cl. 12. 

104 U. S. Const. Art. I, § 10, cl. 18. 

105 Selective Draft Law Cases, 245 U.S. 366 (1918). 

106 Cox y. Wood, 247 U.S. 3 (1918). 

107 1863 Draft Act upheld in McCall’s Case, 15 Fed. Cas. 1225, No. 8,669 
(E.D. Pa. 1863) ; Kneedler vy. Lane, 45 Pa. St. 238 (1863). Confederacy Con- 
scription Act of 1862 upheld in Burroughs v. Peyton, 16 Gratt. 470 (Va. 1864). 
1917 Draft Act upheld in Selective Draft Law Cases, 245 U.S. 366 (1918). 

108 United States v. Herling, 120 F.2d 236 (2d Cir. 1941); United States v. 
Rappeport, 36 F. Supp. 915 (S.D.N.Y. 1941). 

109 United States v. Macintosh, 283 U.S. 605, 623-624 (1931). 

mm v. Regents of the University of California, 293 U.S. 245, 266 
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Some years earlier, the Court in passing on whether a 
state might constitutionally enact police regulations re- 
stricting personal liberty, made this strong statement: 

[A person] . . . may be compelled, by force if need be, 
against his will . . . or even his religious or political con- 
victions, to take his place in the ranks of the army of his country 
and risk the chance of being shot down in its defense. . . .™ 

Thus it appears well established that the conscientious 
objector exemption, if one is given, is a matter of legisla- 
tive grace and not constitutional right.’” 

Exemption of certain classes from military service in 
war time does not make the conscription laws invalid as 
class legislation.“* Nor does the exemption of various 
religious groups from combatant service violate the First 
Amendment of the Constitution, to wit, “Congress shall 
make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof... .” * Likewise, 


conscription laws cannot be successfully attacked as un- 
constitutional in that they impose involuntary servitude 


115 


in violation of the Thirteenth Amendment. 

The constitutionality of the 1940 Draft Act in regard 
to compelling conscientious objectors to perform work 
of national importance was litigated in 1944 and resulted 
in a judgment in favor of the validity of Section 5 (g) 
of the Act.*** In the course of that opinion the court de- 
clared: 


If Congress . . . has the power to compel conscientious 
objectors to serve in the military forces, they cannot be heard 
to complain that they are relieved from such service on condi- 
tion that they nevertheless recognize their obligation of citizen- 
ship and respond to call and serve their country in nonmilitary 
work of national importance, under civilian authority. ad 


111 Jacobson v. Massachusetts, 197 U.S. 11 (1904). 

112 Rase v. United States, 129 F.2d 204 (6th Cir. 1942). 

113 United States v. Sugar, 243 Fed. 423 (E.D. Mich. 1917). 

114 Selective Draft Law Cases, 245 U.S. 366 (1918); United States v. Ste- 
phens, 245 Fed. 956 (Del. 1917), aff'd, 247 U.S. 504 (1918). 
(1916 Selective Draft Law Cases, supra note 114; Butler v. Perry, 240 U.S. 328 

6). 

116 Roodenko v. United States, 147 F.2d 752 (10th Cir. 1944), cert. denied, 
324 U.S. 860, rehearing denied, 324 U.S. 891 (1945). 

117 [d. at 754. 
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The Supreme Court has quite regularly denied cer- 
tiorari in cases where an attack was made by a conscien- 
tious objector on the constitutionality of the then existing 
conscription legislation. It is suggested that perhaps the 
Supreme Court in doing so meant to imply that the ques- 
tions raised were so unsubstantial as to be frivolous and 
were not proper vehicles for certiorari. At any rate, from 
the aforementioned authority and the tendency of the 
Court to deny certiorari on petition by the objector in 
these cases, it seems highly doubtful that the conscientous 
objector provisions in the 1951 Draft Act are subject to 
being declared invalid. 


B 


Conclusiveness of Classification 


The Universal Military Training and Service Act of 
1951, like the 1948 and 1940 Draft Acts, has a provision 
for administrative appeal by a conscientious objector who 
claims he was wrongly classified by his local board.”* 
When the appeal is filed, the three-man civilian appeal 
board refers the case with the record to the Department 
of Justice for investigation and hearing. Notice of the 
time and place of the hearing is given to the person con- 
testing the classification; he may appear in person or 
through a friend. The registrant’s record, evidence from 
the investigation by the department, and any evidence 
which the appellant wishes to submit will be considered 
by the hearing officer. Recommendations are then pre- 
pared by the Department of Justice and forwarded to 
the appeal board. That body is required to give consid- 
eration to the recommendations but are not bound by 
them. The appeal board then has the power to alter or 
sustain the local board’s classification. If the appeal 
board does not unanimously affirm the local board classi- 
fication, the registrant might still appeal his case to the 
Presidential Appeal Board. His case likewise might be 


11865 Star. 86 (1951). 
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appealed to the Presidential Board by independent action 
of the State Director or Director of the Selective Service 
System. This latter appeal would be made where the 
draft official is petitioned by the registrant or an interested 
religious group, and the Director deems it to be in the na- 
tional interest or necessary to avoid an injustice. Under 
the 1940 Draft Act the Director of Selective Service was 
delegated the power to take action on the recommenda- 
tions of the Presidential Appeal Board which in fact 
operated merely as an advisory group to him. The mem- 
bers of the Presidential Appeal Board were military offi- 
cers appointed by the Director of Selective Service. Un- 
der the 1948 and 1951 Draft Acts this board is composed 
of civilians appointed by the President and its action is 
entirely independent of any supervision by the Director 
of Selective Service."® Early in World War Two one 
writer expressed the view that the Department of Justice 
hearings were similar to “Star Chamber Proceedings,” 
and the Presidential Appeal Boards were illegal because 
wholly composed of military officers whereas the 1940 
Draft Act called for civilian appeal boards.” Post war 
Statistics, however, show that these groups were much 
more lenient than local boards in their classifications. 
Any objection on the composition of the Presidential Ap- 
peal Board has been remedied by the present law. 

Section 10 (b) (3) of the 1951 Draft Act’” like Sec- 
tion 10 (a)(2) of the 1940 Draft Act’* provides that 
the decisions of such local boards or appeal boards 
shall be final as to a registrant’s classification subject to 
modification or change by the President. Courts have 
interpreted the law to mean that judicial review of a 
classification was proper where: (a) boards lacked or 

119 Selective Service Regulation 1604.6, Packet No. 17, January 29, 1951, 32 
Cope Fep. Recs. § 1604.6 (1949). See note 80 supra. 


120 CORNELL, op. cit. supra note 4. 

121 SELECTIVE SERVICE SysTEM, 1 CoNsciENTIOUS OpsjEcTION 145-152 (Spe- 
cial Monograph 11, 1950). 

12265 Strat. 75 (1951). 

123 54 Strat. 885 (1940), 50 U.S.C. App. § 301 et seq. (1946). 
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exceeded their jurisdiction, (b) the proceedings were so 
manifestly unfair as to amount to a denial of due process, 
or (c) there had been a manifest abuse of discretion by 
the board. Review of the facts was to be limited to ascer- 
taining whether there was “substantial” evidence to sup- 
port the boards’ findings.** Later when the Supreme 
Court passed on the issue the “substantial” evidence rule 
was narrowed to a “basis in fact” rule,” but ultimately the 
Court tended to return toward the “substantial” evidence 
rule.** The decision of the local boards as to a regis- 
trant’s classification is to be final unless there is an absence 
of “substantial” evidence to support the classification. 

The problem of when, in the administrative process, 
an aggrieved registrant could seek judicial review of a 
local board’s denial of a deferred or exempt classification 
was also presented to the courts. ~The Supreme Court in 
1944 in Falbo v. United States held that a registrant could 
not obtain judicial review of his classification without first 
exhausting his administrative remedies—actually submit- 
ting to induction and bringing habeas corpus.” ‘Two 
years later the Court refused to “... march up a hill when 

. it will be marching right down again. . . .” and 

permitted a registrant to interpose a defense of erroneous 
classification to a criminal charge of violating the 1940 
Draft Act in refusing to submit to induction.* The 
Court distinguished the Falbo decision on the ground that 
the defendant in the second case, Estep v. United States, 
had exhausted all his administrative remedies other than 
actually being inducted, whereas in the former case the 
defendant challenged the order of his local board too 
soon. In fact, there seems to be little distinction between 
the action of the individual defendants in each of the 
cases. One reason why the Court may have held as it 

124 United States ex rel. Trainin v. Cain, 144 F.2d 944 (2d Cir. 1944), cert. 
denied, 323 U.S. 795, rehearing denied, 323 U.S. 819 (1945). 

125 Estep v. United States, 327 U.S. 114 (1946). 

126 Cox v. United States, 332 U.S. 442 (1948). 


127 Falbo v. United States, 320 U.S. 549 (1944). 
128 Estep v. United States, 327 U.S. 114 (1946). 
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did is that the war was over when the Estep case was de- 
cided. Be that as it may, the law at present is that the 
registrant, provided he has exhausted his administrative 
remedies, and who has not been actually inducted into the 
armed forces may in defense to a criminal prosecution 
attack a board’s order as arbitrary and illegal. It also 
has been held that conscientious objectors ‘assigned to 
work camps for work of national importance were not 
required to report to camp in order to complete the ad- 
ministrative process, and could make a defense of in- 
valid classification in their criminal trial for violating the 
1940 Draft Act.’” 

Under the Selective Service Act of 1917 a registrant 
was considered to be inducted into the armed forces from 
the time he received notice to report from his local 
board.**” Persons who failed to report for service after 
receiving notice were tried by court-martial as deserters. 
Under Section 12 (a) of the 1951 Draft Act no person is 
to be tried by court-martial unless actually inducted. 
Violators of the draft law provisions are tried by federal 
district court and punishable by imprisonment for not 
more than five years or a fine of not more than $10,000 
or both such fine and imprisonment. 


C 
Ministers of Religion and Theological Students 


As a corollary to the main topic of conscientious ob- 
jectors it may be pertinent to briefly mention the 1951 
Draft Act provision on ministers of religion and theo- 
logical students. As was generally true with prior con- 
scription laws a complete exemption from military train- 
ing and service is provided by Section 6 (g) of the 1951 
Draft Act. The present law goes somewhat further how- 
ever, and not only provides an exemption for “regular or 


129 Gibson v. United States, 329 U.S. 338 (1946). 
130 Franke v. Murray, 248 Fed. 865 (8th Cir. 1918). 
13165 Strat. 75 (1951). 
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duly ordained ministers of religion” and students satis- 
factorily pursuing full-time courses of instruction at rec- 
ognized theological schools, but also exempts students who 
are satisfactorily pursuing full-time courses of instruc- 
tions leading to entrance into recognized theological 
schools in which they have been pre-enrolled. The local 
boards subject to regulations prescribed by the President 
and limited by the standards set out in Section 16 (g) 
of the 1951 Draft Act are to determine what registrants 
are to be classified as ministers of religion or theological 
students. 

During the operation of the 1940 Draft Act, Advisory 
Theological Panels were created to assist the local boards 
in classifying registrants who claimed exemptions as min- 
isters of religion or as theological students. The use of 
these theological panels was held valid under Section 
10 (a) (2) of the Act which authorized the establish- 
ment of civilian local boards, civilian appeal boards, and 
“, . such other agencies, . . . as may be necessary to 
carry out the provisions of the Act... .”*” The local 
board was not bound by the recommendations of these 
panels as the determination of the classification had to be 
made by the board itself. However, the local boards 
were directed to give the panel’s recommendations careful 
consideration. The Supreme Court did not consider it 
material whether the panel was composed of clergy or 
prominent laymen of the registrant’s faith.*** However, 
it was held that a local board was without authority to 
refer to a panel of Protestant ministers matters concerning 
the claim for ministerial exemption by a member of Je- 
hovah’s Witnesses.*** Under Section 10 (b) (3) of the 
1951 Draft Act separate panels to the local boards or ap- 
peal boards may be established. There seems to be no 


132 Eagles v. United States ex rel. Samuels, 329 U.S. 304 (1947). 
133 Eagles v. United States ex rel. Horowitz, 329 U.S. 317 (1947). 


134 United States v. Balough, 157 F.2d 939 (2d Cir. 1946), vacated on other 
grounds, 329 U.S. 692, rehearing denied, 329 U.S. 835 (1947). 
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real reason for altering the procedure used in the Second 
World War. 

The definition of “regular and duly ordained ministers 
of religion” was sharpened in the 1948 Draft Act and re- 
tained in the present legislation. Section 16 (g) (3) of 
the 1951 Draft Act excludes from this classification per- 
sons who only “irregularly” or “incidentally” preach or 
teach the principle of religion of a church. Apparently 
by this provision the legislature is manifesting its intent 
to exclude from the ministerial exemption those members 
of Jehovah’s Witnesses who are not engaged in substan- 
tially full time religious duties. 

The above provision was not a part of the 1940 Draft 
Act and considerable litigation arose as to who should be 
classified as a regular or duly ordained minister of re- 
ligion. The registrant although previously ordained was 
not entitled to an exemption as a minister if not practic- 
ing as such.** ‘The Director of Selective Service had in- 


structed the local boards that Jehovah’s Witnesses who 
devoted substantially full time to the dissemination or 
preparation of religious material should be classified as 


ministers of religion.’ And in subsequent litigation the 


courts held that the ministerial exemption in the 1940 
Draft Act extended to Jehovah’s Witnesses.*” The litiga- 
tion arose mainly because this sect claimed a ministerial 
exemption for every member of their group, regardless of 
the time the particular member devoted to promulgation 
of his faith and the fact that he was regularly employed 
in an outside occupation. The courts repeatedly held that 
active membership in the group did not automatically en- 
title the registrant to a Class IV D classification.** It was 
a question of fact whether the claimant devoted “‘substan- 


185 United States ex rel. Trainin v. Cain, 144 F.2d 944 (2d Cir. 1944), cert. 
denied, 323 U.S. 795, rehearing denied, 323 U.S. 795 (1945). 

136 SELECTIVE SERVICE SYSTEM, NATIONAL HEADQUARTERS OprINIoNs, No. 14 
(1941), superceded by Strate Director Apvice, No. 213B (1944). 

137 United States v. Balough, 157 F.2d 939 (2d Cir. 1946), vacated on other 
grounds, 329 U.S. 692, rehearing denied, 329 U.S. 835 (1947). 
aii (194s) Jehovah’s Witnesses and the Selective Service Act. 31 Va. L. Rev. 
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tially full time” to his religious duties. The courts refused 
to disturb the findings and classification of the local board 
if there was substantial evidence to support the classifi- 
cation.*” 

Experience during the recent war showed that most of 
the Jehovah’s Witnesses refused to accept conscientious 
objector classification and tenaciously insisted that they 
were entitled to complete exemption under the minister 
of religion classification. Many of the members of that 
sect when ordered to report to noncombatant duty or work 
of national importance steadfastly held their ground and 
were prosecuted for violation of the 1940 Draft Act. Two 
thirds of all the religious objectors prosecuted and con- 
victed under the above law were members of Jehovah’s 
Witnesses.° ‘Tightening the requirement of ministerial 
exemption will serve as a better guide for local board 
decisions, but it is doubtful that the Jehovah’s Witnesses 
problem will be alleviated in any way. 


CONCLUSION 


There can be little dissent with the proposition that 
universal manpower conscription is a necessary ingredient 
to waging a successful modern war or meeting a potential 
war threat. Nor can a strenuous argument be made that 
in actual operation the conscription laws, as we know 
them today, have proved other than politically sound. 
The concept of personalized service for every able bodied 
man serves as a reminder that a citizen not only has cer- 
tain liberties and freedoms guaranteed by the Constitu- 
tion but inferentially he also is duty bound to the nation 
under that same document to assist in the preservation of 
those rights. From the adjudicated cases it is certain that 
the nation may require, under the sanction of criminal 
prosecution, that each individual regardless of race, creed 

139 United States ex rel. Trainin v. Cain, 144 F.2d 944 (2d Cir. 1944), cert. 
denied, 323 U.S. 795, rehearing denied, 323 U.S. 795 (1945). 

140 See SELECTIVE SERVICE SYSTEM, 1 CoNSCIENTIOUS OBJECTION, tables 261- 


264 (Special Monograph 11, 1950); Elliff, The Prosecution of Conscientious 
Objectors under the Selective Service Act, 6 Fev. B. J. 42 (1944). 
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or color carry out his obligation to serve his nation in the 
military forces. 

On the other hand the nation is dedicated to preserving 
for the individual a freedom of religious thought. The 
two concepts, universal military training and freedom of 
religious thought are not entirely consistent. The welfare 
of the nation sometimes demands subjugation of the indi- 
vidual’s beliefs, but this infringement should be limited 
to only that which is necessary and proper. In the normal 
hysteria which accompanies a war or national emergency 
it is far easier to disregard the religious tenets of a minor- 
ity group than it is to battle the flood of public resent- 
ment against any person who would contribute less than 
his all for the country. Given the proper legislation, our 
courts have proved capable of maintaining a mature and 
unruffled judgment during the excitement of the moment 
and have adequately protected the individual’s freedoms. 

The Congress has from the beginning been mindful of 
the presence among the nation’s citizens of those whose 
religious scruples forbid participation in war in various 
degrees. Provisions attempting to balance the interests 
of the conscientious objector with the interest of the coun- 
try as a whole have been part of all federal conscription 
laws. Gradually the position of the conscientious objec- 
tor has improved. The present legislation appears to be 
the closest to a fair and equitable solution. Not only is 
the noncombatant objector recognized and his scruples 
respected but also the religious objector whose convictions 
forbid participation with the military in any form has a 
special dispensation. 

The 1951 Draft Act, by providing for work related to 
the national health, welfare and interest as directed by 
the local board, has effectively eradicated most of the 
serious objections to the work camps of World War Two. 
By allowing the conscientious objector in civilian employ- 
ment to retain his pay the personal financial hardships of 
their families are relieved. Public antipathy which 
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would probably arise if these men were totally deferred 
should on the whole be dispersed. The nation will be 
receiving services from these men which they can con- 
scientiously perform and which would not be realized if 
these conscientious objectors were languishing in some 
army disciplinary center or a federal prison. Adminis- 
trative and operational difficulties experienced in World 
War Two work camps should be sharply curtailed. 

The religious objector has been afforded adequate pro- 
tection under the present law. On the other hand the 
ethical and political objector has not received any sym- 
pathy from the Congress. Under the 1951 Draft Act 
the Jehovah’s Witnesses might still remain a problem. 

Overall, as to conscientious objectors, the 1951 Draft 
Act seems to reach a fine balance between individual free- 
dom and national welfare. It is representative of a de- 
mocracy at war to preserve and perpetuate the idea of 
a free man in a free society. 


APPENDIX A 


Class IV E Objectors Under 1948 and 1951 Draft Acts 


Date Total % Classified % 
Last Day Classified Registered IV E IV E to 
of Month Cumulative Over 19 Cumulative Total 

557,635 7.1 2,586 
3,949,399 46.5 6,439 
6,600,871 72.4 8,481 
7,490,685 77.3 9,417 
7,637,851 78.0 
7,790,495 78.8 
8,001,023 79.6 
8,332,273 81.9 
8,632,757 83.8 
8,941,855 85.8 
10,022,843 92.8 
April 1951 10,541,737 96.2 
June 1951 10,862,846 97.5 


Analysis 

1. Under the 1948 Act IV E, C.O.’s were fully deferred and 
local boards were instructed to consider this classification immediate- 
ly after those who were deferred for (a) I-C in service, (b) V A 
over 26, (c) IV F Physical deferment. 
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2. The figure for the first month recorded seems unusually large 
in comparison with WW II figures. Probable reason, the local 
boards were directed to classify registrants in the older age groups 
first from 25 down to 19. Many persons classed as C.O.’s in latter 
part of WW II probably were picked up in this group. 

3. In May 1940 the boards had classified 78% of registrants, some 
boards’ reclassification processes began to reflect a stricter attitude 
and in the next month the total number of IV E classifications was 
lowered. 

4. August and September 1950 reflect the effect of outbreak of 
Korean War. Assuming the board did not lower their standards, 
more registrants must have claimed conscientious objector deferments. 
A peak was reached in September. 

5. By October 1950, the boards again began to reclassify and re- 
duce the number of complete deferments. 

6. In anticipation of the new requirement of work of national im- 
portance in 1951 conscription law, Selective Service issued orders to 
classify registrants IV E after all other deferred classifications. Under 
this policy many objectors classified IV E were reclassified and given 
deferments on dependency, occupational and other grounds. 





The George Washington Law Review 


Published six times a year, October, December, January, March, April, and June, by The 
George Washington University. Edited by the Faculty and Students of the Law School. 


Subscription Price, $3.50 per year $1.00 per number 
Foreign Subscriptions, $4.00 


FACULTY EDITOR IN CHIEF 
J. Forrester Davison 


ASSOCIATE FACULTY EDITOR IN CHIEF 
Davip B. WEavER 


FACULTY BOARD OF ADVISORY EDITORS 
O. S. Cotctoucn, Dean 


CarviL_e Dickinson Benson Rosert M. Cooper James Oxtver Murpocxe 

Joun P. Burke Wittiam THomas Fryer S. CugsterFiz_p OrPENHEIM 

Cartes S. CoLiizr Joun A. McIntire Wittram C. Van ViEck 
Leroy S. MerriFieLp 


BOARD OF DEPARTMENTAL ADVISORY EDITORS 


Crype B. Aitcuison, Interstate Commerce 
Convor C. Henry, Patent Office Practice 
Jennincs Bairey, Jr., Substantive Patent Law 
CuHartes Warren, Constitutional Legal History 
Cuartes D. Hamer, Taxation 


BOARD OF STUDENT EDITORS 


Anperson, Eart E., Student Editor in Chief 
Conen, Suetvon S., Recent Case Notes 
Futrer, Witiram E., Recent Case Notes 
Greene, Harotp H., Recent Case Notes 
Rozssins, Frank E., Jr., Patents 

Hansen, Water D., Editorial Secretary 
Moritz, Anprew B., Librarian 


Asrzr, Epna A. Inouye, Dantet K. Moorz, Stewart F. 
Bere, Lovetra M. Jacosste1n, Harotp Peterson, Nap A. 
Cuartzs, Georce J. KeEnkKEL, Joun B. Puiipson, Bruce G. 
Conran, Paut R. Kreex, Louis F., Jr. Roamer, James M., Jr. 
Dittenay, Tuomas J., Jr. Lawrence, Derex P. Rucen, Barsara D. 
Eruincton, Paut J. Levinson, Lawrence S. SHerman, Witiiam R. 
Hermann, Russert R. Martin, Leycanp M. Strusss, Rosert §S., II. 
HeatTHesrry, James C. McLennan, Wi1tt1am S. Witcorr, Setpon W. 
Horrman, Rosert D. Mercociiano, Cares E. 


SrerHenson, GartH A., Business Secretary 


The Gzorce WasHINGTON Law Review prints matter it deems worthy of publication. No 
responsibility is assumed, however, for the soundness of views expressed. 


Business MANAGEMENT BY THE Gzorce WaSHINGTON Law Review 


[ 449] 





COMMENT 
UMT: A STUDY 
I 


HIstTory 


Although the concept of universal military training in peacetime 
has been much discussed in the history of our country, the approval 
of such principle awaited the enactment of Public Law 51.1 This 
law, first of all, changed the name of the Selective Service Act of 
1948, as amended, to the Universal Military Training and Service 
Act, and then proceeded to amend such Act further, thus creating at 
once the Universal Military Training and Service Act, as amended. 
Among the amendments were the creation of the National Security 
Training Commission and provision for a National Security Train- 
ing Corps, thus securing UMT to the future. Universal military 
training has been a national issue in three distinct periods during 
our history, (1) that surrounding the first United States Congress, 
(2) that surrounding World War I, and (3) the present, from World 
War II to date. 

The discussion in this paper will be limited as suggested by the 
title to universal military training in contradistinction to compulsory 
military service.” 


Universal, in this sense, connotes a pre-existing obligation of the 
citizen which is to be fulfilled as of course; compulsory, a superficial 
obligation which exists or is released at the will of the legislature. 


Training is a period of instruction in an organized body not a part 
of the regular armed services; service, the time spent as a member of 
a component of the armed services, regular or reserve. These terms 
are admittedly used in a lay sense and do not ignore the special sig- 
nificance attached thereto in Selective Service regulations and in leg- 
islation concerned primarily with selective service as such. Conclu- 
sions with respect to these terms, page 467, infra, are based on the 
testimony of interested witnesses in congressional hearings on UMT 
and similar legislation. 


182d Cong., Ist Sess. (June 19, 1951), 50 U.S.C.A. App. § 451 (1951), cited 
as the 1951 Amendments to the Universal Military Training and Service Act. 


259 Conc. Rec. 5326 (1920). Resolutions adopted at the Minneapolis Conven- 
tion of the American Legion on the Future Military Policy of the United States. 
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COMMENT 


A 
The First Congress 


The thirteen colonies required military training as well as military 
service. The term “militia” as used in the pre-revolutionary era has 
been defined as a: 


genuine establishment in each colony, to which men were com- 
pelled, by statutory fiat of their governments, and by the ever 
abiding understanding that service for the State was an essential 
unquestioned natural incident of their citizenship.® 


3 BACKGROUNDS OF SELECTIVE SERVICE, Vol. II, pt. 1, at 10 (Selective Service 
System 1947). 

Mr. F. P. Todd in “Our National Guard—An Introduction to its History” 
in Vol. 5 Military Affairs (Journal of the American Military Institute) 73 
(1941), stated: 


“The word ‘militia’ has in the pa-t been given three widely different meanings. 
In its broadest sense it covers all citizens who could be called out in an emergency 
to defend the country, our able bodied manpower. In a narrower sense—the 
one most commonly used in America—it refers to those citizens, roughly be- 
tween the ages of eighteen and forty-five years, who were enrolled by law in 
regularly organized units. This is its most accurate meaning, but here it is 
necessary to point out that the units of which this militia was composed fell into 
two distinct classes. It is from the third use of the word ‘militia,’ describing 
either of these subordinate classes, that most of our confusion arises. 

“The two classes of militia were fundamentally different, but, in spite of the 
recognition this difference has been accorded in the past, it has all too often 
been missed by later military writers. The first of these classes was usually 
called ‘Volunteer Militia’ or simply ‘Volunteers,’ and the second was known 
as ‘common militia” . . . The former class had uniforms, arms, equipment, 
training, esprit de corps, and organization—perhaps only of a sort, but none 
the less real. The latter class possessed none of these attributes and had little 
desire to obtain them. 

“The National Guard, popular belief and legislation to the contrary, is not 
descended from the common militia. . . . It is a lineal descendant of the 
Volunteer corps. . . 

See Colby and Glass, The Legal Status of the National Guard, 29 Va. L. Rev. 
839 (1943). 

For a scholarly dissertation on the militia clause, see Wiener, The Militia 
Clause of the Constitution, 54 Harv. L. Rev. 181 (1940). 

In Cox v. Wood, 247 U.S. 3, 6 (1918), Mr. Chief Justice White in delivering 
the opinion of the court stated “. . . the constitutional power of Congress to 
compel the military service which the assailed law [Selective Draft Law of 
1917] commanded was based on the following propositions: (a) That the 
power of Congress to compel military service and the duty of the citizen to 
render it when called for were derived from the authority given to Congress by 
the Constitution to declare war and to raise armies. (b) That those powers 
were not qualified or restricted by the provisions of the militia clause, and hence 
the authority in the exercise of the war power to raise armies and use them 
when raised was not subject to limitations as to use of the militia, if any, 
deduced from the militia clause. And (c) That from these principles it also 
follows that the power to call for military duty under the authority to declare 
war and raise armies and the duty of the citizen to serve when called were 
coterminous with the constitutional grant from which the authority was derived 
and knew no limit deduced from a separate, and for the purpose of the war 
power, wholly incidental, if not irrelevant and subordinate, provision concerning 
the militia, found in the Constitution.” 
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The enactments of the colonies required all able-bodied males above 
sixteen to train and serve days of public military exercise when they 
would be taught and instructed in the use of arms.* The acts cited 
spelled out the concept that the training was to be compulsory gener- 
ally for all males between the ages of sixteen and sixty. 

On January 21, 1790, the Washington-Knox plan on universal 
military training was presented to the Congress. This plan required 
all males to be trained as citizen soldiers in “camps of discipline” for 
a period of a few weeks in each summer during their nineteenth, 
twentieth and twenty-first years.° This group training was to be in 
addition to the necessary regular components of the armed services. 
The plan was referred on January 21, 1790, to the Committee of the 
Whole House which in turn on April 26, 1790, referred it to the com- 
mittee appointed to prepare and bring in a bill providing for the 
National Defense.* But on July 1, 1790, the chairman of the com- 
mittee introduced the “militia bill,’ which provided for a federal 
militia comprising all able-bodied men between the ages of eighteen 
and fifty, though only requiring males between the ages of eighteen 
and twenty-five to be enrolled in companies which would be rendez- 
voused six times yearly for training purposes.’ No action was taken 
on this proposal. The following year a similar bill was introduced, 
but after debate the training service was made voluntary instead of 
compulsory.® This resulted in the Militia Act of 1792*° which re- 
quired the white male citizens of the respective states, of ages eighteen 
to forty-five, to be enrolled in the militia and to appear armed when 
called out to exercise or into service. 

Thomas Jefferson, in his fifth annual message to the Congress on 
December 3, 1805,** under circumstances strikingly similar to those 


Connecticut: Acts of Sept. 1, 1636; Mar. 8, 1637; Oct. 14, 1714 (Back- 
Grounps, Vol. II, op. cit. supra note 2, pt. 2 at 3, 4, 91). Delaware: Act of 
1741 (id. pt. 3 at 2). Georgia: Act of Jan. 18, 1775 (id. pt. 4 at 2). Mary- 
land: Act of October 1654 (id. pt. 5 at 8). Massachusetts: Acts of Apr. 12, 
1631; Jan. 2, 1633; Nov. 22, 1693 (id. pt. 6 at 2, 4, 138). New ey 


Act of May 14, 1718 (id. pt. 7 at 51). New Jersey : Act of Nov. 5, 1675 (id. 
pt. 8 at 5). New York: Act of May 6, 1691 (id. pt. 9 at 15). North Carolina: 
Act of 1715 (id. pt. 10 at 7). Pennsylvania : Ordinance of June 14, 1671 (id. 
pt. 11 at 8). Rhode Island: Act of May 3, 1665 (id. pt. 12 at 9). South 
Carolina: Act of May 8, 1703 (id. pt. 13 at 8). a Acts of Oct. 1705; 
May 9, 1723; Aug. 1, 1736 (id. pt. 14 at 62, 76, 104). 

5 Palmer, John M., ” America in Arms 43  Aaed Services ed. 1943). 

= supra note 5. 


sid. at 49. 
9 Ibid. 

20] Srat. 271 (1792). 

119th Cong., Ist Sess. Vol. 15 col. 11-16 (1805) ; 

Richardson, A Compilation of the Messages and Papers of the Presidents, 
370, 373 43809), President Thomas Jefferson in his fifth annual message to the 
Congress, after initially describing the then current international situation 
wherein “the nations of Europe are in commotion and arming against each 
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with which the free world today is confronted, urged legislation re- 
sembling universal military training and the establishment of a well 
organized militia; but no legislative action was taken. 


B 
World War I 


S. 1695," a bill “to provide for the military and naval training of 
the Citizen forces of the United States” was introduced on December 
13, 1915, by Senator Chamberlain. This bill provided for compulsory 
training of all citizens between the ages of twelve and twenty-three. 
Between the ages of twelve and seventeen training would be in a 
Citizen Cadet Corps; between the ages of eighteen and twenty-three 
training would be in a citizen Army or Navy; and, upon discharge 
cadets would enter the reserve of the regular services. This would 
provide for a Corps separate from the regular components and the 
Corps could be mobilized by the President when the public safety 
demanded such. No action was taken. 

During the year 1916 much discussion ensued on this subject. The 
War College Division, as directed by the Army Chief of Staff, made 
a study of a proper military policy for the United States and recom- 


mended that a system of universal military training and service be 
instituted.** This decision was based on the theory that no reliance 
could be placed on the volunteer system to maintain a modern regular 
army with adequate reserves. The program as planned would be 
democratic, reliable, efficient, certain and economical. 


other, and . . . those with whom we have principal intercourse are engaged in 
the general contest” and “Our coasts have been infested and our harbors watched 
by private armed vessels . . . committing piratical acts,” stated: “Whether 
it will be necessary to augment our land forces will be decided by occurrences 
probably in the course of your session. In the meantime you will consider 
whether it would not be expedient for a state of peace as well as of war so to 
organize or class the militia as would enable us on any sudden emergency to 
call for the services of the younger portions, unencumbered with the old and 
those having families. Upward of 300,000 able-bodied men between the ages 
of 18 and 26 years, which the last census shews we may now count within our 
limits, will furnish a competent number for offense or defense in any point 
where they may be wanted, and will give time for raising regular forces after 
the necessity of them shall become certain; and the reducing to the early period 
of life all its active service can not but be desirable to our younger citizens of 
the present as well as future times, inasmuch as it engages to them in more 
advanced age a quiet and undisturbed repose in the bosom of their families. I 
can not, then, but earnestly recommend to your early consideration the expe- 
diency of so modifying our militia system as, by a separation of the more active 
part from that which is less so, we may draw from it when necessary an effh- 
cient corps fit for real and active service, and to be called to it in regular rota- 
tion”; read by Senator Chamberlain on the floor of the Senate on April 9, 
1920, 50 Cone. Rec. 5391 (1920). 
12 64th Cong., Ist Sess. (1915). 
13 Sen. Doc. No. 10, 65th Cong., Ist Sess. 98, 105 (1917). 
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On February 10, 1917, Senator Chamberlain introduced S. 1,'* as 
amended, which provided for a training period of six months for all 
males between their nineteenth and twenty-sixth birthdays, who upon 
completion of said training would become a part of the reserve com- 
ponents until reaching the age of twenty-eight. The President was 
authorized to call into service reserve forces only in case of imminent 
danger, but not in cases of strikes. 

Secretary of War Newton D. Baker submitted by letter to the 
Congress on February 23, 1917, the proposed plan’ of the War 
Department for training in peacetime. The plan called for universal 
training of all able-bodied male citizens in their nineteenth year for a 
period of eleven months followed by a two week period of training 
during the twentieth and twenty-first years. Only the permanently 
physically or mentally unfit would be permanently rejected. Those 
temporarily afflicted and those who were the sole support of destitute 
dependents should be rejected or exempted so long as they remained 
in such classes or until they reached their twenty-fifth birthdays. 
Upon reaching the twenty-fifth year all males should be permanently 
assigned to the unorganized reserves. 

After World War I numerous bills were introduced supporting a 
system of universal military training. S. 5485 *° provided for a year 
of continuous training for males aged eighteen, followed by assign- 
ment to a reserve component subject to call only in time of necessity. 
The Kahn-Chamberlain bills, S. 269177 and H.R. 8068,** only re- 
quired a six month training period for all males between ages eighteen 
and twenty followed by a ten year assignment in the reserve com- 
ponents. Service by the reserves in the armed services would be re- 
quired only when the voluntary procedure was inadequate. The War 
Department bills, S. 2715 *® and H.R. 8287, only required a three 
month training period for males aged nineteen and provided that none 
should be liable thereafter for further training or service in time of 
peace without his consent. S. 3424** would have required compul- 
sory training in elementary and secondary schools for all males be- 
tween ages sixteen and eighteen and compulsory training for physi- 
cally fit males in colleges having Reserve Officers’ Training Corps. 

During this period the League of Nations Covenant was being 


1465th Cong., Ist Sess. (1915). This was S. 1695 as amended, supra note 12. 
15 Supra note 13, at 8-12. Plan prepared by the War College Division of the 
General Staff. 

16 65th Cong., 3d Sess. (1919). 

1766th Cong., Ist Sess. (1919). 

18 66th Cong., Ist Sess. (1919). 

19 66th Cong., Ist Sess. (1919). 

20 66th Cong., Ist Sess. (1919). 

21 66th Cong., Ist Sess. (1919). 
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drafted and in the succeeding drafts of one provision, which called 
for the reduction of armaments and all forms of compulsory military 
service, the phrase dealing with the abolition of compulsory military 
service was screened out.” It appears that President Wilson regard- 
ed universal military training as a separate and distinct issue from 
that of compulsory military service. 

S. 3792, which was introduced by Senator Wadsworth, provided 
that all male citizens, and male persons who have declared intentions 
to become a citizen, upon reaching the age of eighteen years should 
be inducted into the armed services and thereby subjected to military 
training for a period of four months. On April 8, 1920, Senator 
Frelinghuysen introduced amendments, which were adopted, to this 
bill making the training voluntary instead of compulsory, as other- 
wise the measure was certain to be rejected.** The National Defense 
Act of 19207° which developed from S. 3792 ?* and H.R. 12775 ** 
only provided for voluntary training, the same as had been provided 
in the National Defense Act of 1916.” 


C 
World War II and After 


The Gurney-Wadsworth bills, S. 701 7° and H.R. 1806,°° which 
were introduced on February 11, 1943, provided for compulsory 
training for a period of one year for all male citizens who attained 
the age of eighteen years. Training was to be conducted between the 
trainee’s eighteenth and twenty-first years followed by four years in 
the reserve. This bill was followed by the proposal of the War De- 
partment for compulsory military training which was introduced by 
Representative May on January 11, 1944, as H.R. 3947.%* The bill 
provided for a training period of one year followed by an additional 
period of eight years in a reserve component for all males attaining 
the age of seventeen. 


President Roosevelt in his message to the Congress on January 6, 


22 Miller, D. H., The Drafting of the Covenant Vol. II, 72, 99, 146, 725 
(1928). The original draft stated “| Executive Council ] shall also inquire into 
feasibility of abolishing compulsory military service.’ The final draft did not 
discuss the subject by name. 

23 66th Cong., 2d Sess. (1920). 

2459 Conc. Rec. 5328 (1920). 

25 41 Strat. 759 (1920). 

26 Supra note 23. 

2762d Cong., 2d Sess. (1920). 

28 39 Stat. 166 (1916). 

29 78th Cong., Ist Sess. (1943). 

30 78th Cong., Ist Sess. (1943). 

31 78th Cong., 2d Sess. (1944). 





456 THE GEORGE WASHINGTON LAW REVIEW 


1945, and President Truman in his message to the Congress on 
September 6, 1945,* each urged the enactment of a UMT program 
after the conclusion of the war. Also during this year the Select 
Committee on Postwar Military Policy,** after extensive hearings, 
recommended that the Congress adopt a system of universal military 
training for the years ahead containing these features: (1) provide 
training to equip the individual for modern warfare; (2) the pro- 
gram should be universal and democratic in application (a minimum 
number of exemptions) ; (3) should fit into the existing military estab- 
lishment; (4) should be consistent with the preservation of all the 
reserve and civilian components of the armed services; (5) planned 
so as to least interfere with the trainee’s normal education and career, 
consistent with the effectiveness of the program; and (6) should 
provide for training only and not require any character of military 
service. 

President Truman in his messages to the Congress on September 
6, 1945,*° and on October 23, 1945,°* stated in the former his inten- 
tion to present, as he did in the latter, his recommendations pertaining 
to universal training. 

In the latter message his program called for universal military 
training in contradistinction to conscription®** so as to be able to 
maintain the general reserve required to support the comparatively 
small regular components of the armed services. Provisions would 
be included to help trainees with their education. Exemptions would 
be allowed only for total physical disqualification. Training would 
be for a period of one year to begin at the age of eighteen or upon 
graduation from high school, but training would begin before the 
trainee’s twentieth birthday. On the completion of training the 
trainee would be placed in a general reserve status for a period of 
six years. 


II 


PuRPOSE OF CONGRESS 


The primary purpose of the Congress in granting its official ap- 
proval to the principle of UMT is the maintenance of an adequate 


3291 Conc. Rec. 91, 95-96 (1945). 

339] Conc. Rec. 8377, 8383 (1945). 

34H. R. Rep. No. 857, 79th Cong., Ist Sess. 3 (1945). 
35 Supra note 33. 


36 Ms Conc. Rec. 9934 (1945); H. R. Doc. No. 359, 79th Cong., Ist Sess. 
(1945). 


37 See infra page 464. 
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armed strength for the security of this nation.** This professed pur- 
pose of the Congress did not originate with UMT, but in the process 
of amending selective service legislation encompassed UMT as well. 
But as indicated in the report of the President’s Advisory Commis- 
sion, universal training is not advocated as a panacea but only as one 


of the legs of a balanced program.*® In addition, the Congress de- 
clared: 


that in a free society the obligations and privileges of serving 
in the armed forces and the reserve components thereof should 
be shared generally, in accordance with a system of selection 
which is fair and just, and which is consistent with the main- 
tenance of an effective national economy.*® (Italics supplied.) 


Different forms have been used to express the manner by which 
the obligations and privileges would be assumed such as: 


serving . . . should be shared generally** [or] 
shared generally in accordance with a system of selection which 
is fair and just.*? (Italics supplied.) 


In an exchange of letters between the President and Senator Lyndon 
Johnson, Chairman of the Preparedness Subcommittee of the Senate 
Armed Forces Committee, in September 1950 on the resumption of 
hearings on universal training, Senator Johnson inquired: 


I assume the objective is “universal training” and would in- 
clude both military and non-military instruction.* 


The President in his reply stated: 


you are correct about universal training meaning both military 
and non-military instruction—the program should be universal 
and not selective.** (Italics supplied.) 


38 62 Stat. 604 (1948), 50 U.S.C. App. § 451 (Supp. 1950), as amended, Pub. 
L. > 51, 82d rit 8 Ist Sess. (June 19, 1951), 50 U.S.C.A. App. § 451 (1951) ; 


H.R. Rep. No. 1107, 80th Cong., Ist Sess. (1947) ; H.R. 4278, 80th Cong., Ist 
Sess. (1947), the first bill thus reported favorably to the House on UMT which 
is identical in purpose with S. 1, 82d Cong., Ist Sess. (1951), as originally 
introduced. 

39 Report of the President's Advisory Commission on Universal Training, A 
PROGRAM FOR NATIONAL Security 29 (1947). 

4062 Srar. 604, 50 U.S.C. App. § 451 (c) (Supp. 1950), as amended, Pub. L. 
No. 51, 824 Cong., Ist Sess. (June 19, 1951), 50 U.S.C.A. App. § 451(c) (1951). 

41S. 1, 82d Cong., Ist Sess. §1(c), (March 9, 1951), as amended in Sen. 
Rep. No. 117, 82d Cong., 1st Sess. (1951), but removed in H.R. Rep. No. 271, 
82d — Ist Sess. (1951); H.R. 1318, 82d Cong., Ist Sess. §1(a) (1951); 
H.R. 1504, 82d Cong., Ist Sess. § 1(a) (1951) ; . E.R. 1752, 82d Cong., 1st Sess. 
§1(c) (1951) ; ; H.R. 3558, 82d Cong., Ist Sess. § 1(b) (1951). 

42 See note 40 supra. 

43 Hearings before Preparedness Subcommittee of the Committee on Armed 
Services on S. 1, 82d Cong., Ist Sess. 20, 21 (1951). 

44 Jd. at 21. 
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In the hearings on UMT by a subcommittee of the House Armed 
Services Committee*® on July 17, 1947, questioning of representatives 
of the armed services by the members of the subcommittee revealed 
that this program was vitally necessary in order to maintain the 
reserve components, including the National Guard, at their allotted 
strengths. In addition, Dr. Walsh, Georgetown University, empha- 
sized in his statement to the subcommittee that the controlling motive 
of the President’s Advisory Commission was the: 


security of the United States in a world where equilibrium of 
forces does not exist and where peace is far from being achieved 
and where power . . . is still the best safeguard of peace and 
for the continuation of liberty.* 


He also stated: 


We believe that the time has come for a re-statement of the 
whole philosophy of the obligations of citizens.‘ 


The implication is that the citizenry is not fully cognizant of these 
responsibilities, necessitating a revival and full explanation of this 
philosophy to maintain a vigorous, growing nation that will remain 
healthy in all respects. 

In 1945 the Select Committee of the House of Representatives on 
Postwar Military Policy was directed to consider the query, “Should 
the United States adopt as a matter of broad policy a system of uni- 
versal military training in the postwar period.” ** The committee 
was merely interested in the question of the broad general policy of 
postwar military training and was not interested (nor did it have the 
power)*® in considering specific legislation or in reporting a bill. 
The committee after due deliberation endorsed and adopted the policy 
of UMT for the forseeable future.*° 

The President addressed a joint session of the Senate and the 
House of Representatives on October 23, 1945, to which he pre- 
sented his recommendations with respect to UMT, an integral part 


45 Hearings before Committee on Military Affairs on H.R. 515, 79th Cong., 
Ist Sess. 3 (1945) (Statement of Hon. Robert P. Patterson, Secretary of War) ; 
Hearing before Subcommittee No. 2, Education and Training, House of Repre- 
sentatives Committee on Armed Services on Universal Military Training (H.R. 
4121), 80th Cong., Ist Sess. 4470-4500 (1947) (Statements of Lieut. Gen. Collins, 
War Department and Capt. T. F. Darden, Navy Department). 

46 Hearings before Committee on Armed Services on Universal Military 
Training, 80th Cong., Ist Sess. 4195 (1947). 

47 Ibid. 

48H. Res. 465, 78th Cong., 2d Sess. (1944) and H. Res. 55, 79th Cong., Ist 
Sess. (1945). 

49 Hearings before Select Committee on Postwar Military Policy pursuant 
to H. Res. 465, 79th Cong., Ist Sess. 1 (1945). 


50 H.R. Rep. No. 857, 79th Cong., Ist Sess. (1945). 





COMMENT 459 


of a long-range program of military security for the United States.™ 
In his address, the President emphasized that (1) the United States’ 
determination to remain powerful denotes no lack of faith in the 
United Nations Organization; (2) the only type of strength an 
aggressor understands is military power; (3) the backbone of our 
military force should be the trained citizen, primarily as such and 
a member of the armed services only in time of danger, so as to con- 
form to our tradition; (4) the citizen reserve must be a trained 
reserve, so as to provide a “general reserve”; (5) universal training 
is the only acceptable method available after weighing all interests; 
(6) the general reserve would be called into service only by an act of 
the Congress, otherwise the general reserve has no obligation to serve ; 
(7) universal training is not conscription; (8) training provided to 
the general reserve may provide the time differential in an emergency 
that would be the margin between the survival and the destruction 
of our nation. 

Indicative of the mood of the Seventy-Ninth Congress, six bills 
were introduced on UMT, although they were entitled as the National 
Military Training Act, or Military Training.®? In conjunction with 
these bills a resolution was introduced requesting that the Secretaries 
of War and Navy, the Commissioner of Education, and the Chairman 
of the National Research Council prepare and submit to the Congress 
recommendations pertaining to the minimum standards required for 
military training in connection with educational training.°* Other 
members of the Congress urged different approaches to this problem 
of how best to secure peace in our time. Five resolutions®** were 
introduced proposing that an international agreement be concluded 
which would abolish compulsory universal peacetime military service” 
and three resolutions resolved that a national referendum on peace- 


51 Supra note 36. 


52S, 188, 79th Cong., Ist Sess. (1945); S. 1473, 79th Cong., Ist Sess. (1945) ; 
S. 1749, 79th Cong., 2d Sess. (1946); H.R. 515, 79th Cong., Ist Sess. (1945) ; 
Foes . 79th Cong., Ist Sess. (1945); H.R. 5058, 79th Cong., Ist Sess. 
53 S, ‘I. Res. 95, 79th Cong., Ist Sess. (1945). 


54S. J. Res. 126, 79th Cong., Ist Sess. (1945); H. J. Res. 292, 79th Cong., 
Ist Sess. (1945); H. Res. 325, 79th Cong., Ist Sess. (1945); H. Res. 331, 
79th Cong., Ist Sess. (1945); H. Res. 514, 79th Cong., 2d Sess. (1946). 

55 Supra note 39, at 261 “Of the 54 foreign countries with organized military 
establishments, 44 are members of the United Nations. Of these 44 countries, 
38 have compulsory military service, 1 has a compulsory militia system, and 5 
rely on volunteers.” Of the 54 countries, 46 employ compulsory military service 
and an additional 2 countries have compulsory militia which leaves only 6 
countries (excluding the United States) relying on volunteers to fill their peace- 
time armies. The 6 countries are Australia, Canada, The Dominican Republic, 
Eire, India and New Zealand; see note 43 supra at 111. Of the 36 countries 
listed, 6 rely on volunteers, i.e., Australia, Canada, India, Republic of Indo- 
nesia, Pakistan, Saudi Arabia. 





460 THE GEORGE WASHINGTON LAW REVIEW 


time military training be conducted.**® There was no legislative action 
taken on the foregoing. 

In the Eightieth Congress six bills were introduced which, if en- 
acted, would have provided for the military or naval training of all 
male citizens who attained the age of eighteen.*’ A resolution was 
introduced, but not passed, which again resolved that an international 
agreement be sought which would eliminate compulsory military 
service.*® 

The sense of Congress was purportedly set forth in a resolution that 
not only proposed to indicate congressional approval of universal 
service, but in addition to indicate that the Congress desired total 
mobilization of all national resources in a future conflict.°® Pursuant 
to the direction of the House of Representatives an investigation of 
participation by federal officials of the War Department in publicity 
and propaganda with relation to UMT was conducted by the Sub- 
committee on Publicity and Propaganda of the Committee on Expen- 
ditures in the Executive Department.®° The subcommittee in its re- 
port stated that its firm conclusion on the basis of evidence at hand 
was that: 


the War Department, its personnel, and civilian employees have 
gone beyond the limits of their proper duty of providing factual 


information to the people and the Congress and have engaged in 
propaganda supported by taxpayers’ money to influence legisla- 
tion now pending before the Congress.™ 


Favorable legislative action again failed to materialize. 

Similarly, following the precedents of prior years, additional bills 
evidencing the temper and opinion of the Congress on this controver- 
sial subject were introduced in the Eighty-First Congress.*? The 


56S. J. Res. 81, 79th Cong., Ist Sess. (1945); H. J. Res. 220, 79th Cong., 
Ist Sess. (1945); H. J. Res. 221, 79th Cong., Ist Sess. (1945). (H. J. Res. 
220 and H. J. Res. 221 are identical). 

57S. 651, 80th Cong., Ist Sess. Po. (H.R. 1988, companion bill) ; S. Ray 
80th Cong., Ist Sess. (1947 ); H.R. 664, 80th Cong., Ist Sess. (1947) ; 
1988, 80th Cong., Ist Sess. (1947), (S. 651, companion bill); H.R. 3329, Tok 
Cong., Ist Sess. ‘a 947); H.R 4278, 80th Cong., Ist Sess. (1947) ; ; H.R. Rep. 
No. 1107, 80th Cong., ist Sess. (1947). 

58H. Res. 73, 80th Cong., Ist Sess. (1947). 

58H. Con. Res. 161, 80th Cong., 2d Sess. (1948). 


60H. Res. 90, 80th Cong., Ist Sess. (1947); H. Res. 197, 80th Cong., Ist 
Sess. (1947). 

61H. R. Rep. No. 1073, 80th Cong., Ist Sess. 7 (1947). Definitions submitted 
therein are: “Information: The act or process of communicating knowledge ; 


to enlighten. , Propaganda : A plan for the propagation of a doctrine or a system 
of principles.” 


62S. 66, 81st Cong., ia Sess. (1949), (H.R. 1305, companion bill); S. eo 
8l1st Cong., = Sess. (1950); H.R. 1305, 8l1st Cong. Ist Sess. (1949), (S. 66 


companion bill); H.R. 9411, 81st Cong., 2d Sess. (1950); H.R. 9487, Bist 
Cong., 2d Sess. (1950). 
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purpose of these bills was to provide for the common defense by 
establishing a UMT program. 

The culmination of the extensive activity of all the participants in 
this arena resulted in the enactment of Public Law 51% in June 
1951 when for the first time in the history of our country the Con- 
gress granted approval to the concept of UMT. The original bill,® 
which as finally adopted amended the Selective Service Act of 1948,% 
during the course of its tortuous journey was subjected to many 
proposals and amendments® before the final act was evolved. Other 
similar bills were introduced.” 

The Universal Military Training and Service Act, as amended, in its 
declaratory section portrays the purpose of Congress.** This purpose 
proclaims that (1) the security of this nation is dependent on the ade- 
quacy and maintenance of our armed strength; (2) the obligations 
and privileges of service (in both the regular and reserve components) 
in a free society should be sharec generally, in a system of selection 
which is fair and just, consistent with the maintenance of an effective 
national economy; (3) it is essential that the strength and organiza- 
tion of the National Guard, an integral part of the first line defenses of 
this country, be at all times maintained and assured; (4) national se- 
curity requires maximum effort in the fields of scientific research and 
development and full utilization of the Nation’s technological, scien- 
tific and other critical manpower resources. This purpose is set 
forth in some bills introduced in the Eighty-Second Congress,®* but 
not in S. 1, the original bill and the only bill introduced in the Senate, 
and a few bills introduced in the House.”° S. 1, as originally intro- 
duced, provided: 


that in a free society the obligations and privileges of training 
and service should be shared generally in accordance with a fair 
and just system consistent with the maintenance of an effective 
national economy, 


63 Supra note 1. 

64S. 1, 82d Cong., Ist Sess. (1951), (H.R. 1318, 82d Cong., 1st Sess. (1951), 
companion bill). 

65 See note 38 supra. 

66 Numerous amendments were offered—in excess of thirty. 

67 H.R. 1318, 82d Cong., Ist Sess. (1951); H.R. 1407, 82d Cong., Ist Sess. 
(1951); H.R. 1504, 82d Cong., Ist Sess. (1951) ; H.R. 1752, 82d Cong., 1st 
Sess. (1951); H.R. 2811, 82d Cong., Ist Sess. (1951); H.R. 3364, 82d Cong., 
Ist Sess. (1951) ; ; H.R. "3453, 82d Cong., Ist Sess. (1951) ; E.R. 3558, 82d 
Cong., Ist Sess. (1951) ; HR. 5472, 82d Cong., Ist Sess. (1951). 

68 See note 38 supra. 

69 H.R. 1407, 82d Cong., Ist Sess. (1951); H.R. 2811, 82d Cong., Ist Sess. 


(1951); H.R. 3364, 82d Cong., Ist Sess. (1951) ; H.R. 3453, 82d Cong., Ist 
Sess. (1951) ; H.R. 5472, 82d Cong., Ist Sess. (1951). 


70 See note 41 supra. 
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which did not include after the word “generally” the phrase “in 
accordance with a system of selection which is fair and just.” ™ 
(Italics supplied.) This phraseology of S. 1 and the philosophy that 
all able-bodied male citizens should be trained prevailed in all prior 
bills introduced in the Seventy-Ninth, Eightieth, and Eighty-First 
Congresses, in the President’s address to the joint session of Con- 
gress on October 23, 1945** and in A Program for National Se- 
curity."* The real purpose or the meat of the UMT program appears 
to be set forth in Section 4(a) of the Universal Military Training 
and Service Act, as amended,’* wherein it was stated: 


At such time as the period of active service in the Armed 
Forces required under this title of persons who have not attained 
the nineteenth anniversary of the day of their birth has been 
reduced or eliminated pursuant to the provisions of section 4(k) 
of this title [Executive and Congressional authority to decrease 
or abolish periods of service], and except as otherwise provided 
[deferments]*® in this title, every male citizen . . . and every 
male alien admitted for permanent residence . . . shall be liable 
for training in the National Security Training Corps. (Italics 
supplied. ) 


The proposed bill submitted to the Congress by the National Security 
Training Commission in its first report to the Congress as required 


by law*® has as its title ““National Security Training Corps Act.” 
Section 5 of the proposed bill provides that persons shall be inducted 
into the National Security Training Corps as provided in the Univer- 
sal Military Training and Service Act, as amended. 


71 82d Cong., Ist Sess. §1(a) (1951). 
72 Supra note 36. 
73 Supra note 39, at 42: 


“Fundamental Principles of a Program . . . First, it must be universal in 
its application to all persons of a given age or status, and the obligations which 
it imposes on each must be substantially equal. . . . Equality of obligation, 
however, is not the same as identity of obligation. Recognition should be in any 
universal program to the ways in which a particular individual is best fitted, 
intellectually and physically, to contribute to the common welfare.” Quaere, 
does this concept include that of selectivity ? 


74 See note 38 supra, 50 U.S.C.A. App. § 454 (a) (1951). 


7 See note 38 supra, 50 U.S.C.A. App. § 456 (1951). First Report to the 
Congress by the National Security Training Commission, UNIVERSAL MILITARY 
TRAINING: FOUNDATION OF ENDURING NATIONAL STRENGTH 27-29 (1951). 
This report discloses that the deferments for high school and college students 
as now provided by law should apply without change to the UMT program; 
there should be no dependency deferments for persons liable for induction into 
the Corps, except in cases where extreme hardship would result; there should 
be no occupational deferments, except for some young men in agriculture for 
seasonal work; and, conscientious objectors should be treated, in the advent 
of UMT, as they are now treated under law. 


76 See note 38 supra, 50 U.S.C.A. App. §454 (k) (7) (1951). 
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The alternative to a large standing army so as to provide the basis 
for the security of the Nation is: 


the creation of a strong, well-trained, adequately equipped, al- 
ways available Reserve, composed of National Guard and Re- 
serve units . . . . This, then, requires the initiation of a universal 
military training program, since a Reserve system is only as 
strong as the men who compose it. Unless provision is made 
for constantly feeding into the Reserve recently trained men, 
the Reserve program would otherwise wither and die. Without 
universal military training the Reserve would, in the nature of 
things, become smaller and weaker as the age of its members 
increase.”" 


The concern of the Congress is thus more pointedly directed to the 
maintenance of the Reserve than was the publicized view of the War 
Department in 1947 which considered that the purpose of a UMT 
program was to provide a large reservoir of trained men for wartime 
integration into the Army itself.°* The views appear rather close 
but it is safe to draw a subtle distinction between a trained citizenry 
for ultimate employment as an auxiliary to a particular military 
service and one designed for use in whatever capacity the best inter- 
ests of an imperilled nation dictate. 

With an eye to economy—“the maintenance of an effective national 
economy”—the House Armed Services Committee stated that: 


Only a universal military training system will permit us to 
reduce, with safety, the standing strength of our Armed Forces. 
Only a universal military training program will protect the 
Nation against the tremendously expensive and wasteful system 
of sudden expansion to meet emergency situations, followed by 
equally wasteful demobilizations when the crisis has temporarily 
passed.”® (Italics supplied.) 


The purpose of Congress in providing UMT appears to have un- 
dergone an evolution during the program’s most recent period of 
gestation (1945 to date). It may be assumed that at the termination 
of hostilities Selective Service as such was no longer acceptable and 
the only acceptable program by which our national security could be 
maintained was by UMT. But the program about to be launched 
appears at times to be selective military training with so-called uni- 
versal service being performed in almost any conceivable capacity 


77 H.R. Rep. No. 271, 82d Cong., Ist Sess. 13 (1951). 

78 Hearings before Subcommittee on Publicity and Propaganda of the Com- 
mittee on Expenditures in the Executive Departments, House of Representatives, 
On Investigation of War Department Publicity and Propaganda in Relation to 
Universal Military Training, 80th Cong., 1st Sess. 33 (1947). 

79 Supra note 77, at 14. 
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that has some relation and contribution to the common welfare. The 
lofty benediction of the House Armed Services Committee : 


[The adoption of UMT] may well be the greatest contribution 
the Nation can now make toward the achievement and mainte- 
nance of lasting peace,*° 


must, necessarily, be attached to more comprehensive legislation to 
achieve its promised results. 


III 
UNIVERSAL 


The Universal Military Training and Service Act, as amended, 
represents a change in military policy as determined by the Congress. 
The principle it propounds are not novel, either to the field of military 
policy at large or to that of this country, yet the Act does put on the 
statute books a program which, to say the least, is at odds with 
traditional methods of raising or training citizens for prospective 
service in the military establishment. The military legislation of 
this country has passed through the revolutionary experiment of 
the common militia era, the unhappy period of the Civil War 
draft act, and finally into the period of selective service, a refine- 
ment of conscription. Conscription, as bluntly described by the 
President, is compulsory service in the Army or Navy in time of 
peace or war.®? The Acts of July 17, 1862,8° March 3, 1863,* 
and February 24, 1864,°° were conscriptory acts. The principle 
of selectivity which was embraced in the Act of May 18, 1917,°° 
had not yet entered into our national military legislation. Selective 
service is conscription, but it is conscription following classification 
and selection such as was neither contemplated nor practiced in the 
enrolment days of the Civil War legislation. The Selective Training 
and Service Act of 1940 * and the Selective Service Act of 1948 * 
were a continuation of the system employed in World War I, with 
such improvements as evolved with use. The concept of selection, 
while dropped from the title of the UMT legislation, still remains a 


80 Supra note 77, at 15. 
81 See note 38, supra. 
82 See note 36, supra. 
8812 Strat. 597 (1862). 
8412 Strat. 731 (1863). 
8513 Sra. 6 (1864). 
86 40 Strat. 76 (1917). 
87 54 Srar. 885 (1940). 
88 See note 38, supra. 
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part of the professed purpose of the Congress. The parent bill, S. 1,°* 
stated that : a 


the obligations and privileges of training and service should be 
shared generally, 


and the bill as it passed the Senate provided that this should be in 
accordance with “a system which is fair and just.” The House, 
however, amended this portion of the legislation so that the purpose 
as set out in the Selective Service Act of 1948, as amended, is 
retained and the obligations and privileges of serving in the armed 
forces shall be shared generally, in accordance with “a system of 
selection which is fair and just.” (Italics supplied.) 

The President, in 1945, in urging the Congress to adopt a UMT 
program pointed out that universal military training was not con- 
scription nor was it intended to take the place of selective service. 
He envisaged a program of military training, as distinguished from 
service, from which there should be no exemptions except for total 
physical disqualification.*°* Admittedly, UMT is not conscription in 
the true sense of the word for it still retains too much resemblance 
to a selective system, and it does not take the place of the Selective 
Service System. It has become a by-product thereof, and according 
to the proposed bill providing for the administration of the National 
Security Training Corps, in Section 5(b), the Selective Service Sys- 
tem shall administer the process of induction into the Corps.” 
The Act, as amended, retained the names “Selective Service System” 
and “Director of Selective Service” for the operating agency and its 
head for manpower procurement for the armed services, and charged 
it with the duty of procurement for the Corps. 

The relative merits of a universal system as opposed to a selective 
system can be discussed only when the purpose of the system is known. 
Selective service is, and has been in the past, a process whereby the 
forces in being of the national military establishment were to be 
implemented from the civilian population. Universal service, on the 
other hand, contemplates the building up of a trained citizenry for 
ultimate assimilation into civilian components of the military forces, 
with only a contingent liability to actual service with the regular 
military establishment. The two systems come into conflict only when 
the peacetime course of the nation’s defense program is being charted. 
The opposition to the UMT legislation by the Committee on Military 


89 82d Cong., Ist Sess. (1951). 
80 See note 36, supra. 
91 First Report to the Congress by the National Security Training Commis- 


sion, UNIVERSAL Miuitary TRAINING: FOUNDATION OF ENDURING NATIONAL 
StrenctH 77 (1951). 


7 
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Service and Training, American Association of School Administra- 
tors, was-based on a consideration that the proposals for UMT were 
inappropriate at the present time because they were not intended to 
provide immediately a strong military force but rather to provide a 
reserve of partially trained men.** In the cases arising out of the 
draft laws of World War I, counsel for the Government had asserted 
that the selective draft, under the conditions of modern warfare, was 
the most prudent, just, and equitable method which could be em- 
ployed.** The fact that UMT would interfere considerably less with 
the civilian economy than selective service undoubtedly added to the 
preference therefor. 

Universal—its real extent and effect—troubled the members of the 
various committees holding hearings on the subject and persistent 
inquiries were addressed to witnesses, particularly representatives of 
technical and educational groups, as to their sentiments. The President 
had set the theme: 


All men should be included in the training, whether physically 
qualified for actual combat service or not. 


Dr. Karl T. Compton, Chairman of the President’s Advisory Com- 
mission on Universal Training, added that: 


the physical standards should be reduced to include those who 
can perform useful service in time of an emergency.** 


Dr. Compton, in his testimony, also proposed that conscientious ob- 
jectors, though not required to undergo military training, should per- 
form some useful service under the program.** The proposed Na- 
tional Security Training Act of 1947,%* the first program of UMT 
reported favorably to the House, adopted in essence the philosophy 
later present in the hearings on S. 1 and provided for a program that 
was as truly uniform as the staunchest adherents could expect. All 
physically fit males, other than conscientious objectors, would undergo 
military training; those less fit and conscientious objectors were to 
undergo other specified training. The Secretary of Defense, in re- 
porting to the Chairman of the House Armed Services Committee on 
S. 1, stated that “The obligation to serve would be universal.” * 


%2 Hearings, supra note 43, at 778. 

98 Selective Draft Law Cases, 245 U.S. 366 (1917). 

%4 Hearings, supra note 46, at 4180 

95 See note 36 supra, at 9935. 

96 Heari supra note 46, at 4189. 

%7 Ibid. "Br. Compton’s thoughts on this subject were indorsed in the Senate 
version of the bill, but were objected to by the House conferees in conference 
since on contemplated the establishment of national work camps. H.R. Rep. 
No. 535, 82d “a Ist Sess. 20 (1951). 

98 HR. 427 8, 80th Cong., Ist Sess. (1947). 

99 Supra note 77, at 38. 
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(Italics supplied.) This view was amplified by the Secretary’s testi- 
mony to the effect that the fundamental principle of universality of 
service and training is that every boy—no matter whose boy it is, 
whether he is fit for any type of service or for the full military 
services—should give an equal time to his country.*°° Young men of 
scientific and medical qualifications would also have to undergo some 
training.*™ 

Conceptions and misconceptions of the terms training and service 
permeated the hearings on S. 1. Senator Malone of Nevada, one of 
the co-sponsors of the bill in its original form, criticized the substi- 
tuted bill, which was in essence the one adopted, because it changed 
the principle from one of universal military training to one of uni- 
versal military service thereby converting a proposed trained citizen’s 
reserve into a professional army.*°? Mr. James B. Carey, Secretary- 
Treasurer of the C.I.0., objected that the bill: 


smacked of national service legislation [leaving] the door open 
to the drafting of individuals not qualified for military duty to 
perform functions normally carried on by civilians.’ 


Another view of the difference between these terms was indicated 
by Mr. Erle Cocke, National Commander of the American Legion. 
His testimony was: 


The 27 months of compulsory service, as proposed, consist 
of 4 months of basic training and then active service for 23 
months. This is universal military service. The training, under 
this proposal, would be time spent in a reserve component there- 
after. Under a universal military training program, the reverse 
is true; the training is the basic period of 4 to 6 months and 
the service is in a reserve component.’** (Italics supplied.) 


Dr. Compton distinguished universal military service from universal 
service, apparently lumping training and service together, in that the 
former involved taking for the military what the military needed and 
the latter, taking for the military and other features as well what 
they needed, e.g., supporting the procurement program on the indus- 
trial side, or the health program as another side.*°* The distinctions 
between training and service drawn or suggested seem to fall into 
three categories: (1) training is the introductory phase of the 
compulsory period, service follows thereafter; (2) training is the 
obligation due by the nation’s young men and performed in the 


100 Hearings, supra note 43, at 29. 
101 Hearings, supra note 43, at 30. 
102 Hearings, supra note 43, at 1171. 
108 Hearings, supra note 43, at 1051. 
10¢ Hearings, supra note 43, at 702. 
105 Hearings, supra note 43, at 426. 
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National Security Training Corps, service is military duty performed 
within the framework of the regular establishment; (3) training is 
accorded those destined for military service, service is set apart for 
those whose energies will be devoted to non-military pursuits. Only 
in the original S. 1 is the obligation of the young man considered to 
lie in both training and service; in the Act the obligation of the UMT 
trainee is one of training. Section 4(a) of the Act*®® perhaps affords 
the best clue to the true meaning of the words as used. Training and 
service are applied to the individual who enters the armed services ; 
training alone to those entering the National Security Training Corps. 
The word “service” is conspicuous by its absence from the provisions 
of the proposed bill for the administration of the National Security 
Training Corps, except where used to extend some benefit to the 
members of the Corps. 

The war powers of the Congress include the power to compel the 
armed service of any citizen in the land.* It may summon to the 
army every citizen of the United States, and since it may summon all, 
it may summon any.*°* Does such a broad statement of the war 
power include the power to require the service of women in either 
the National Security Training Corps or an organization similar 
thereto??°"® Undoubtedly there is reposed in the Congress such 
power,’”° but the application thereof would give pause to any legis- 


lator. The Association of American Colleges gave thought to the 
utlization of women in a hard-pressed democracy and urged: 


adequate and immediate comprehensive planning to insure the 
constructive utilization of the ability and training of all college 
women.*** 


106 See note 74 supra. 


107 United States v. Macintosh, 283 U.S. 605 (1931). The petitioner refused 
to take the oath to defend the Government against all enemies, during naturali- 
zation proceedings, on the ground of religious scruples. The Supreme Court 
reversed a judgment granting the petition on the ground that one seeking to 
become a citizen must be prepared to assume all the obligations of citizenship, 
including military service. 

108 Story v. Perkins, 243 Fed. 997 (S.D. Ga. 1917). An indictment was 
brought against the defendant for unlawfully failing to register for selective 
service under the 1917 Act. He contended that the Act was unconstitutional in 
that it imposed involuntary servitude and provided for sending troops overseas. 
The petition for a writ of habeas corpus was denied. 

109 The President’s Advisory Commission in its Report, supra note 39, at 42, 
stated: “For practical reasons, we exclude women at this stage.” 

110 United States v. Schwimmer, 279 U.S. 644 (1929). A woman, 49 years 
old, refused to take the oath of allegiance on naturalization relative to bearing 
arms, stating, at page 647: “I cannot see that a woman’s refusal to take up 
arms is a contradiction to the oath of allegiance.” The Court held that it is 
the duty of citizens, and impliedly included women in the term, by force of arms 
to defend the Government against all enemies wherever necessity arises. 

111 Hearings, supra note 43, at 113. 
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Dr. William E. Stevenson, President of Oberlin College, while sup- 
porting UMT for nineteen-year-olds, stated that he considered a draft 
of women to be far more in the national interest than the induction 
of eighteen year old boys.**? It is perhaps sufficient to say that the 
Act refers only to male citizens or male aliens. 


IV 


CONTROL AND GUIDANCE OF THE PROGRAM 


The Universal Military Training and Service Act, as amended,** 
establishes a National Security Training Commission™* (hereinafter 
called the Commission) which shall, subject to the direction of the 
President, exercise general supervision over the training program, 
which shall be basic military training, of the National Security Train- 
ing Corps (hereinafter called the Corps). The Corps shall be estab- 
lished at such time as the Commission is appointed in accordance with 
the provisions of this Act.*** 

The Commission is charged by the Act to establish the necessary 
policies and standards, with respect to the conduct of training, so 
as to carry out the purposes of this Act; and it is charged to make 
adequate provisions for the moral and spiritual welfare of members 
of the Corps.*?® 

The actual training of the members of the Corps will be conducted 


by the military department(s), designated by the Secretary of De- 
fense, in accordance with the policies and standards set forth by the 
Commission. The military department(s), subject to the approval 
of the Secretary of Defense and the Commission, will determine the 
type or types of basic military training to be given to members of 
the Corps. 

The Commission™’ was directed to submit to the Congress legis- 


112 Hearings, supra note 43, at 1074. Dr. Stevenson favored the nineteen year 
old because college programs can be revised to enable pre-college intensification, 
by acceleration and other adjustments so that young men may receive a good 
start in their college training before interruption for military service. This 
would be an added inducement and motivation for these persons to later return 
to college. 

113 See note 38 supra. 

114 The Commission, appointed by President, with the advice and consent of 
the Senate shall be composed of five members, three shall be civilians and two 
active or retired members of the regular armed services. The Chairman shall 
be selected from the civilian members. 

115 See note 38 supra, 50 U.S.C.A. App. § 454 (k) (3) (1951). The members 
were nominated by the President, 97 Conc. Rec. 6904 (June 19, 1951) and con- 
firmed by the Senate, 97 Conc. Rec. 7658 (June 29, 1951). 

116 See supra page 456 et seq. 

117 The members nominated and confirmed are: James W. Wadsworth, Chair- 
man, William L. Clayton, Karl T. Compton, Thomas C. Kinkaid, Raymond S. 
McLain, members. 
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lative recommendations,“* within four months following confirma- 
tion, which shall include, but not be limited thereto: (1) a broad 
outline for a program to effectuate the provisions of the Act ;*® 
(2) measures for the personal safety, health, welfare and morals of 
members of the Corps; (3) a code of conduct; (4) provisions pro- 
viding for disability, death and other benefits; and for the obliga- 
tions, duties, liabilities and responsibilities to be granted to or imposed 
upon members of the Corps. In addition, the Act provided that no 
person shall be inducted into the Corps until after: (1) a code of 
conduct, and measures providing for disability and death benefits have 
been enacted into law; (2) other legislative recommendations of the 
Commission have been considered and/or enacted into law; and, 
(3) the period of service required under the title of persons who have 
not attained the nineteenth birthday has been reduced or eliminated 
by the President or as a result of a concurrent resolution of the 
Congress.'”° 

S. 1, as introduced,’** provided for a Commission of five members'*? 
none of whom could have been a member of regular components of the 
armed services, active or retired. S. 4062 *** and H.R. 4278 '** pro- 
vided for a Commission of three members one of whom would be a 
member of the regular services, active or retired, while other bills intro- 
duced during this period (1943-1951) contained various proposals.**® 

The foregoing illustrates the swinging of the pendulum among the 
advocates of these proposals whereby they manifested their desire to 
insure civilian control of the training program. The hearings per- 
taining to these bills are resplendent with acknowledgments from all 
parties advocating enactment that civilian control shall permeate the 


program. 


118 Supra note 91, at 76. 

119 The program shall be of a military nature, but nothing contained in this 
section of the Act shall be construed to grant the Commission authority to 
prescribe the basic type or types of military training to be given members of the 
Corps. See note 38 supra, 50 U.S.C.A. App. § 454(k) (7) A) (1951). 

120 See note 38 supra, 50 USCA. App. §§ 454(k)(1)-(2) (1951). These 
are provisions authorizing reduction of service—the selective service provisions 
of the Universal Military Training and Service Act which actually result in 
induction into the regular armed services. 

121 Supra note 89. 

122 H.R. 1318, 82d Cong., Ist Sess. (1951); H.R. 1504, 82d Cong., Ist Sess. 
(1951); H.R. 1988, 80th Cong., Ist Sess. (1947); H.R. 3329, 80th Cong., Ist 
Sess. (1947). 

ed - Cong., 2d Sess. (1950). See also H.R. 9487, 81st Cong., 2d Sess. 


(1950). 

(1980) Cong., Ist Sess. (1947). See also H.R. 9411, 8lst Cong., 2d Sess. 
125 The Commission shall be composed of five members, two of whom shall 

be regular or retired members of the armed services, H.R. 2811, 82d Cong., Ist 

Sess. (1951); nine members, S. 652, 80th Cong., 1st Sess. (1947) ; three mem- 

bers who shail be civilians, S. 66, Bist Cong., Ist Sess. (1949). 
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The President’s Advisory Commission of 1947 in its report indi- 
cated that this topic’*® provoked profound discussions in which a 
variant degree of opinion’*’ was offered. The conclusion reached 
was that the Commission should answer directly to the President and 
be composed of three members, only one of whom would be a military 
representative, as this conformed to their deep conviction that this 
undertaking must be primarily a civilian effort with all its traditional 
safeguards. This Commission’** recommended: (1) that the super- 
vising agency report directly to the President because of the impact 
of the program on the Nation; (2) establishment of a general ad- 
visory committee broadly representative of the public as a whole; 
(3) the creation of a group of well-paid civilian inspectors; (4) ac- 
tual operation of the program would be the responsibility of the 
military department(s) ; (5) creation and use of local advisory com- 
mittees; and, (6) the establishment of an organization patterned 
after the Selective Service System in order to determine in an orderly 
and equitable fashion what persons should undergo training. 

The provisions relating to control and guidance which were set 
forth in H.R. 4278 ?° of the Eightieth Congress and S. 4062 ?*° of 
the Eighty-First Congress include and closely resemble the recom- 
mendations set forth by the President’s Advisory Commission in its 
report. Related bills introduced during this period reflect similar 
patterns.*** 

The Commission in its report**? to the Congress concluded from 
Public Law 51 that each of the military services would conduct its 
own program. The programs submitted by each of the military serv- 
ices were detailed and would, if instituted, effectuate the objectives 
discussed under the prior section of this article’*** which dealt with 
the purpose of Congress. The proposed bill provides that the direct 
responsibility for all training operations shall be placed upon the 


126 Supra note 39, at 44-50. The following were raised therein: (1) what 
agency or individual would control the program; (2) what relationship shall 
there be between the operating agencies and any supervisory authority; and 
(3) what is the location of the supervisory authority within the government 
framework? 

127 Categories: Commission composed (1) entirely of civilians without prior 
military experience, (2) civilians with prior military experience, (3) Secretaries 
of the military departments, and (4) civilians and military personnel, but the 
civilians dominating. 

128 President’s Advisory Commission of 1947. 

129 80th Cong., Ist Sess. (1947). 

180 81st Cong., 2d Sess. (1950). 

131S, 66, 81st Cong., Ist Sess. (1949); H.R. 9441, 81st Cong., 2d Sess. 
(1950) ; H.R. 9487, 81st Cong., 2d Sess. (1950). 

182 Supra note 91, at 9. 

188 See supra, page 456 et seq. 
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training agencies (military services) concerned.*** The proposed 
organization*** of the National Security Training Commission creates 
the office of executive director whose function it will be to control all 
day-to-day activities of the Commission and supervise the (1) Office 
of General Counsel, (2) Office of Program Analysis, and (3) the 
Inspection Service. The Inspection Service, solely responsible to 
the Commission, which will serve as the eyes and ears of the Commis- 
sion, is of paramount importance in alleviating the fears of persons 
who imagine the military bugaboo being omnipresent and will provide 
the illusory security of so-called civilian control. It will be an effec- 
tive tool and deterrent available to the Commission to insure that its 
policies and standards are maintained. The Inspection Service would 
have four basic functions: (1) to keep the Commission fully informed 
as to the operation of the program; (2) to advise the Commission 
as to the extent to which its policies are being executed; (3) to 
provide a separate channel outside the training agency whereby 
trainees could air complaints; and, (4) to locate incompetent’* or 
irresponsible training practices and other malpractices so as to enable 
the Commission to take immediate remedial action. 

The First Report to the Congress by the National Security Train- 
ing Commission superbly discharges the mission assigned by Public 
Law 51.*** A careful reading of the report reflects that the Com- 


mission has a comprehensive grasp of the multitudinous problems 
involved and fully understands and believes in the merit of the man- 
date laid down by the legislative enactment. 


V 
LEGAL STATUS OF THE TRAINEE 


What will be the status of the trainee who is inducted into the 
National Security Training Corps under the provisions of the Uni- 
versal Military Training and Service Act, as amended? Will the 
trainee become a member of the armed services during his training ; 
will he be a civilian with attendant privileges and liberties associated 
therewith; or will he occupy a position somewhere between these 
opposites ? 


134 Supra note 91, at 82; section 24 of the proposed National Security Train- 
ing Corps Act which provides in subsection (a) : 

“Training agencies shall have direct responsibility for all training operations 
and may utilize, with their consent, the services of other agencies with or 
without reimbursement, including non-Federal agencies and institutions, in the 
conduct thereof.” 

135 Supra note 91, at 53-55, Exhibit 13. 

136 Supra note 91, at 52. Quaere, Would not the system of inspection intrude 
upon the military training itself? See also note 134 supra. 

137 Supra note 1 
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Most of the questions raised have been answered in part or in toto 
by pronouncements of the various congressional committees or ad- 
visory groups engaged in developing the UMT program. The House 
Committee on Armed Services was emphatic in providing an answer 
to one of the questions: 


Men inducted into the National Security Training Corps will 
not be members of the armed services until the completion of 
their training and their assignment to a Reserve Component.** 


The answer thus provided will allay many fears expressed that the 
Act was being used as a vehicle to create a large professional army.?*° 
Neither S. 1 *#° as introduced nor as enacted contains a positive state- 
ment as to the status of a trainee, although the original S. 1 contains 
numerous provisions whereby benefits accruing to “persons in military 
service,” or “military personnel,” or members “of the military or naval 
forces of the United States,” shall apply also to trainees.’** It would 
seem that under the well-known maxim of statutory interpretation, 
enumeratio unius est exclusio alterius, that the specification of in- 
stances where the trainee would be considered as a member of the 
armed forces would exclude any generalization of his status as such. 

The President’s Advisory Commission declared that: 


A young man in training is not in service as a regular member 
of the armed forces,?* 


but this negates only one aspect of the contention. It is granted 
that a trainee is not a “regular,” but he may still be a member of the 
armed forces in another classification. Section 4 of the proposed bill 
for the administration and discipline of the Corps provides: 


Sec. 4. Status or Corps AND TRAINEES.—The Corps shall 
be a component of the land and naval forces: Provided, That 
trainees shall be deemed members of the armed forces only as 
expressly provided in this Act or in the Universal Military 
Training Service Act, as amended.*** 


The foregoing provision has set forth the National Security Train- 
ing Commission’s interpretation of the intent of Congress that the 


138 Supra note 77, at 16. 

139 This was an oft-quoted expression by many outright opponents of the bill 
and those who urged caution in its enactment. To enumerate such witnesses 
would take more space than is justified, but a review of the testimony in 
Hearings, supra note 43, will associate the statements with the witnesses. The 
Congress, in Section 2 of the Act (see note 38 supra), perhaps in deference 
to such fears, set the strength of the regular components of the armed services. 

140 82d Cong., Ist Sess. (1951). 

141 F.g., §116 and § 120. 

142 Supra note 39, at 53. 

143 Supra note 91, at 77. 
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trainee should have “a carefully circumscribed military status.” 
The motive of the Commission in its proposal is to: 


clarify public understanding and remove any doubt concerning 
the authority of Congress to establish the UMT program under 
its constitutional powers to raise and support Armies, to provide 
and maintain a Navy, and to provide for the common Defense.** 


The Commission’s concern for the acting of the Congress within its 
constitutional powers is met later in the discussion on the code of 
conduct.** 

The novelty and uniqueness of the trainee’s status which first 
inhibited the President’s Advisory Commission**’ is no longer present. 
The conclusion of that Commission that: 


A man in training would not be a civilian, but . . . the 
rights which he would ordinarily have if he were a civilian should 
be preserved to the maximum extent consistent with the pro- 
gram’s objectives,*** 


is questionably supported in the submission of the trainee to the 
administration and discipline of the Uniform Code of Military Justice. 
The code by which the soldier lives would hardly preserve the rights 
a civilian ordinarily has or to whom are attributed those rights. The 
Uniform Code has, as the National Security Training Commission 
observes, prescribed “a system of justice . . . which is uniform for 
all the armed forces” *** but it is left to the conjecture of the reader 
whether this salient attribute is the modus by which a civilian’s 
ordinary rights are preserved, even “to the maximum extent con- 
sistent with the program’s objectives.” *°° 

The situation just described, that of the trainee as a quasi-service- 
man, is a departure from the original concept of status. Dr. Poling, 
a member of the President’s Advisory Commission, testified that 
a trainee was to be still a civilian, not a member of the armed serv- 


144 Td. at 24. 

145 [bid, 

146 See infra page 476. 

147 Supra note 39, at 53. 

148 Ibid. 

149 Supra note 91, at 48. 

150 No attempt is made to contrast the “rights” of an individual existing under 
a military system of law and a civil system of law. Each is adapted to the 
necessities of its environment and an effort would but give dignity to an endless 
and fruitless debate. The “rights” of either system stem from the Constitution, 


and the restrictions imposed on a member of the armed forces are there by 
provisions of the Constitution and Acts of the Congress. 
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ices.1°* The House Committee on Armed Services so interpreted the 
status in its report to accompany H.R. 4278 :*°? 


The young men liable for training under the terms of this bill, 
although they shall be legally deemed to have military status, 
shall not be members of the armed forces. . . .*°* 


Albeit that the compromise of the trainee’s status will give concern 
in many quarters and is disappointing to some proponents of UMT, 
such as Senator Malone who adheres to the principles of the original 
S. 1 of which he was co-sponsor, the considered judgment of a com- 
mittee of citizens of the highest integrity must be accorded due re- 
spect. The National Security Training Commission, for reasons 
set forth elsewhere,’** placed the trainee under the Uniform Code*** 
but was conscious that its recommendations were “something less 
than final judgment” and concluded with a word of caution to itself : 


But we fully anticipate that adjustments will be found desirable 
in the light of future experience, and we believe the Commission 
should, by giving continuous attention to this aspect of the 
program, remain ever alert to the need for such adjustments.*** 


VI 
Cope oF ConpuctT 


The Universal Military Training and Service Act, as amended,**” 
contains no code of conduct by which the young men inducted into the 
National Security Training Corps shall be governed and disciplined. 
The Act does, however, charge the National Security Training Com- 
mission with the duty of submitting to the Congress a legislative 
recommendation as to a code of conduct, together with penalties for 
violation thereof.*** The silence of the Act with respect to such a 
code is marked when compared with the original S. 1,%°° which 
included eighty sections in a separate title for the proposed code. 


151 Hearings, supra note 46, at 4227. 

152 80th Cong., Ist Sess. (1947). 

153 H. R. Rep. No. 1107, 80th Cong., Ist Sess. 1 (1947). 
154 See infra page 476 et seq. 


155 The trainee is not the first or only person in a civilian or quasi-civilian 
status who is made subject to the Uniform Code of Military Justice. See Article 
2, §§ (10), (11), and (12) of the Code. 


156 Supra note 91, at 51. 

157 See note 38 supra. 

158 See note 38 supra; 50 U.S.C.A. App. § 454 (k)(7)(C) (1951). 
159 824 Cong., Ist Sess. (1951). 
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Other proposed legislation in recent years has included lengthy pro- 
visions for a code of conduct.’ 


The power to command depends upon discipline, and discipline 
depends upon the power to punish; and the power to punish 
can only be exercised in time of peace through the medium of a 
military tribunal.** 


Admittedly the court in pronouncing the foregoing dealt with the 
court-martial process for the Nation’s regular military services, but 
its observations as to discipline are equally applicable to a code of 
conduct fora UMT program. The Secretary of the Army, in a letter 
describing the results of the Army’s experiment in UMT training 
at Fort Knox, Kentucky, stated that: 


Sound discipline is the first principle of military effectiveness, 
since without it any military organization would be little more 
than a mob.’ 


Included among the experiments at Fort Knox was the administra- 
tion of discipline by a code of conduct, substantially similar to that 
included in the legislation referred to in note 160. 

The National Security Training Commission, following the direc- 
tive of the Congress in the Universal Military Training and Service 
Act, has made recommendations for a code of conduct for the mem- 
bers of the National Security Training Corps.*** The Commission 
has interpreted the intent of the Congress to place the trainees in a 
status more nearly military than civilian and accordingly its recom- 
mendations as to the code of conduct place the trainees: 


within the broad structure that embraces all elements of our 
military forces.** 


By this action: 


the establishment, administration and discipline of the Corps 
[is placed] well within the constitutional powers of the Con- 
gress,.1© 


160 H.R. 1318, 82d Cong., Ist Sess. (1951); H.R. 1504, 82d Cong., Ist Sess. 
(1951); H.R. 3558, 82d Cong., Ist Sess. (1951); S. 4062, 81st Cong., 2d Sess. 
(1950); H.R. 9411, 8lst Cong., 2d Sess. (1950); H.R. 9487, 81st Cong., 2d 
Sess. (1950); S. 66, 8lst Cong., Ist Sess. (1949); H.R. 652, 80th Cong., Ist 
Sess. (1947); H.R. 4278, 80th Cong., Ist Sess. (1947). 

161 Swaim v. United States, 28 Ct. Cl. 173, 221 (1893). 


162 Hearings before Subcommittee on Publicity and Propaganda of the Com- 
mittee on Expenditures in the Executive Departments, House of Representatives, 
on Investigation of War Department Publicity and Propaganda in Relation to 
Universal Military Training, 80th Cong., 2d Sess. 29 (1948). 

163 Supra note 91, at 85-87. 

164 Jd. at 47. 

165 [bid, 
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The Commission adopts the Uniform Code of Military Justice?®* as 
the basis for the proposed code of conduct, with three exceptions: 
(1) a trainee charged with a serious civil crime may be placed under 
civil jurisdiction if he declines trial by a general court-martial ;** 
(2) in the event a trainee is so tried by a federal court the punish- 
ment may not exceed that permissible under the Uniform Code of 
Military Justice, nor exceed the punishment permissible under any 
other law of the United States if it be lower than that prescribed in 
the Uniform Code ;*® and (3) commanding officers, courts-martial 
and reviewing authorities shall give full regard to the youth and 
inexperience of any trainee in awarding punishment, or in approving 
or affirming such punishment.’ 

The proposal of the Commission that the trainees be governed and 
disciplined according to the Uniform Code of Military Justice, with 
exceptions as noted earlier, is a departure from the provisions for the 
disciplinary system in earlier bills, and indeed of S. 1, as intro- 
duced.*7° The Commission regarded the Uniform Code as “a refine- 


166 64 Strat. 108 (1950), 50 U.S.C. App. §551 (Supp. 1951). See Russell, 
The Uniform Code of Military Justice, 19 Geo. Wasu. L. Rev. 233 (1951) ; 
Snedeker, The Uniform Code of Military Justice, 38 Geo. L. J. 521 (1950) ; 
Keefe, Universal -—< Meco With or Without Reform of Courts Mar- 
tial? 33 Corneut L. Q. 465 (1948). 

167 Supra note 91, at 50; 9 ate of the proposed code of conduct. Section 
204(c) provides as ‘follows : 

“(c) Where Trainee Refuses Trial by General Court-Martial—Whenever the 
officer exercising general court-martial jurisdiction over the command to which 
a trainee is assigned determines that a trainee should be tried by general court- 
martial for one or more of the offenses against the Uniform Code of Military 
Justice specified in section 202(a) of this Title and the trainee does not, after 
consultation with his parents or legal guardian, consent in writing to being 
tried by such a court-martial for such offense or offenses, the officer shall 
report the facts and circumstances concerning the offense to the United States 
Attorney for the district in which the offense was committed. 

The offenses enumerated in §202(a) are murder, voluntary manslaughter, 
rape, robbery, maiming, arson, aggravated assault, and attempts, solicitations, 
and conspiracies to commit such offenses. 

168 Supra note 91, at 51; §204(b) of the proposed code of conduct. Section 
204(b) provides as follows: 

“(b) Permissible Punishments.——The punishment which may be imposed upon 
conviction of any offense under subsection (a) of this section [trial by a federal 
district court] shall not exceed the limits of punishment for that offense which 
the President has now prescribed or may hereafter prescribe, under authority 
of Article 56 of the Uniform Code of Military Justice. However, forfeiture of 
pay, detention of pay, or dishonorable or bad-conduct discharge shall not be 
adjudged, but a fine may be adjudged in any case. If an offense punishable 
under this subsection also constitutes an offense under any other applicable law 
of the United States, the punishment which may be imposed shall not exceed the 
limits prescribed by such law if those limits are lower than the limits prescribed 
by the President under authority of the Uniform Code of Military Justice.” 

169 Supra note 91, at 51; § 203 of the proposed code of conduct. 

170 For example, the House Committee on Armed Services in its favorable 
report on H.R. 4278, 80th Cong., Ist Sess. (1947) stated: 

“(The young men liable for training under the terms of this bill] shall not 
be subject to the Articles of War, nor to the Articles for the Government of 
the Navy, but to a special disciplinary code. 

H.R. Rep. No. 1107, 80th Cong., 1st Sess. 1 (1947). 
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ment” of the codes of conduct set forth in H.R. 4278*™ and S. 
4062,""* and considered it suitable for application to the National 
Security Training Corps.** 

The Fort Knox experiment provided that trainees serve on courts 
which tried other trainees, providing them with a trial by “a jury 
of their peers,” as Dr. Daniel A. Poling, a member of the President’s 
Advisory Commission on Universal Training, testified.%* The pro- 
posed code contains no such provision as such, but the provision of 
the Uniform Code for enlisted men’s service on a court-martial’” 
seemed “significant for a UMT program.” ?"* In Section 202(a) 
of the proposed code, trainees are made subject to the Uniform Code 
and regulations issued pursuant thereto: 


the same as enlisted persons in the armed forces to which the 
trainees are assigned,*** 


and it would seem that the trainee retained his right to be tried by a 
court consisting, in part at least, of other trainees. The Commission, 
however, in interpreting its work, concluded that: 


Trainees are not themselves made eligible to serve as mem- 
bers of such courts.?”® 


The code of conduct proposed by the Commission becomes appli- 
cable to trainees when “actually inducted” into the National Security 
Training Corps.*”® The words “actually inducted” were interpreted 
to mean the time when one, in obedience to the order of his board 
and after having been found acceptable for service, undergoes what- 
ever ceremony or requirements of admission that have been pre- 
scribed.*®° Section 5 of the proposed bill for administration of the 
Corps provides that persons shall be inducted therein just as they 
are now inducted into the armed forces,’*! and it would follow that 
the above interpretation of “actually inducted” would obtain to ini- 
tiate a trainee’s amenability to the proposed code of conduct. 


171 80th Cong., Ist Sess. (1947). 

172 8ist Cong., 2d Sess. (1950). 

178 Supra note 91, at 50. 

114 Hearings, supra note 46, at 4228. 

175 Article 25(c) (1). 

176 Supra note 91, at 48. 

177 Td. at 85. 

178 Td, at 98. 

179 Td, at 85; §202(a) of the proposed code of conduct. 

180 Billings v. Truesdell, 321 U.S. 542 (1944). This case referred to the 
amenability to military law of one who stood silent during induction proceedings 
and later contended that by not taking the oath of allegiance he was never 
“actually inducted” into the Army under the Selective Training and Service Act 
of 1940, 54 Srar. 885. 

181 Supra note 91, at 88. 
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VII 
BENEFITS AND COMPENSATION 


Should a person in the “performance of his supreme and noble 
duty of contributing to the defense of the rights and honor of the 
Nation” *** be entitled to benefits and compensation? The opinion 
of the President’s Advisory Commission has permeated all legislative 
activity in this connection, as applied to trainees in the National Se- 
curity Training Corps: 


Since we view the taking of this training as being no more 
than the performance of an obligation which every citizen owes to 
his country, . . . we see no reason why a man should be com- 
pensated for undertaking it.?** 


The $25 a month recommended : 


to take care of the incidental expenses which a person of training 
age, and under the conditions of training, may be likely to have*** 


was raised to $30 by H.R. 4278,1** which figure has persisted in S. 1 
as introduced*®* and as finally enacted.**” 

The President’s Advisory Commission recommended against a 
provision for benefits after training similar to the “GI bill of rights,” *** 
and Dr. Compton, the chairman, personally recommended against 
such in testimony before the House Committee on Armed Services.*** 
Neither the Universal Military Training and Service Act nor the 
proposed National Security Training Corps Act departs from these 
recommendations, 

The problem of reemployment rights was discussed by the Presi- 
dent’s Advisory Commission : 


A youth whose apprenticeship training was interrupted should 
be permitted to resume such training without being penalized 
for the interruption. We do not believe, however, that reemploy- 
ment rights should be provided for those who leave jobs to under- 
take this training. The problems involved in administering the 


182 Selective Draft Law Cases, 245 U.S. 366, 390 (1918). This most descrip- 
tive phrase was employed in dispelling once again the contention that selective 
service was involuntary servitude. For other arguments dismissing this fan- 
tastic assertion, see United States v. Sugar, 243 Fed. 423 (E.D. Mich. 1917) 
and Story v. Perkins, 243 Fed. 997 (S.D. Ga. 1917). 

od, oy note 39, at 53. 

1 

185 s0th Cong., 1st Sess. (1947). 

186 824 Cong., Ist Sess. (1951). Section 113 provided, in part: “Each mem- 
ber shall be paid, by the training agency to which he is assigned, a cash allow- 
ance during his active training duty at the rate of $30.00 per month... . 

187 See note 38 supra; 50 U.S.C. A. App. § 454(k) (10) (1951). “Fach person 
inducted into the National — Training Corps shall be compensated at 
the monthly rate of $30. . 

188 Supra note 39, at 53. 

189 Hearings, supra note 46, at 4186. 
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reemployment benefits would far outweigh possible benefits 
to persons who, for the most part, at the time of commencement 
of training, would be either family-employed or engaged in jobs 
that had not yet assumed the character of permanency.” 


Persuasive testimony by Mr. Omar B. Ketchum of the Veterans of 
Foreign Wars’ and Mr. James B. Carey of the C.I.0.** led to the 
rephrasing of some of the provisions relative to reemployment rights 
as spelled out in the Universal Training and Service Act.’** The 
National Security Training Commission employed this reworded sec- 
tion as the vehicle for providing limited reemployment rights for the 
trainee after the completion of training.’ 

Compensation and reemployment rights of such a limited nature do 
not represent alone the benefits which will accrue to the trainee or his 
dependents. Included among others are death and disability com- 
pensation,’®* free insurance,’** dependency allowances,’ civil re- 
lief,*°* and burial expenses.**® 


VIII 
PRACTICAL ASPECTS OF THE PROGRAM ?” 
A 
Registration 


The Universal Military Training and Service Act, as amended, 
provides that: 


it shall be the duty of every male citizen of the United States, 
and every other male person now or hereafter in the United 
States, who . . . is between the ages of eighteen and twenty-six, 
to present himself for . . . registration,?® 


190 Supra note 39, at 54. 

191 Hearings, supra note 43, at 709-710. 

192 Hearings, supra note 44, at 1055-1056. 

193 See note 38 supra; 50 U.S.C.A. App. § 459(g) (3) in particular. 

194 Supra note 91, at 81; §20 of the proposed National Security Training 
Corps Act. 

195 Sections 15 and 16 of the proposed Act, supra note 194. It is interesting 
to note that the Commission placed the trainee under the jurisdiction of the 
Federal Employees’ Compensation Act instead of the military laws because, 
inter alia, he is not a member of the armed —, — note 91, at 58. 

196 Section 14 of the proposed Act, supra note 

197 See note 38 supra; 50 U.S.C. A. App. Lonny (10) (1951). 

198 Section 12 of the proposed Act, supra note 194, 

199 Section 13 of the proposed Act, supra note 194. 

200 Tarble’s Case, 13 Wall. 397, 408 (1871). - . among the powers assigned 

to the National government, is the power ‘to raise and support armies,’ . 
It can determine . . . how the armies shall be raised, whether by voluntary 
enlistment or forced draft, the age at which the soldier shall be received, and 
the period for which he shall be taken, the compensation he shall be allowed, 
and the service to which he shall be assigned.” 

20162 Star. 605 (1948), 50 U.S.C. App. § 453 (Supp. 1951). 
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but provisions set forth in a later section provide for exemptions.?” 
S. 1, as originally introduced, similarly required registration, with 
identical provisions for exemptions, of all male citizens, ages eighteen 
through twenty-six, of the United States, and of every male alien 
residing therein who has declared his intention to become a citizen of 
the United States.2°* H.R. 4278, Eightieth Congress, and S. 4062, 
Eighty-First Congress, illustrate by their language that similar ideas 
on this non-controversial phase prevailed. The provisions on regis- 
tration in the Universal Military Training and Service Act, as amend- 
ed, will govern under the proposed bill, “National Security Training 
Corps Act.” 2% 


B 
Training 


All persons required to register by the Act?®® who have not attained 
the age of nineteen years when the period of service has been law- 
fully reduced*®* shall be liable for training, at such a rate as the 
President may prescribe, in the National Security Training Corps, 
provided they meet the prescribed mental and physical examinations.?” 

Persons deferred by the provisions of Section 456(a),?°* will not 
be relieved from liability for induction into the Corps solely by reason 
of having exceeded the age of nineteen years. In addition, the Act 
requires (1) that adequate facilities and accommodations be prepared 
by the appropriate training agency (military service) as a condition 
precedent to induction,*°® (2) that trainees shall be given full and 
adequate military training for service in the armed service to which 
assigned,”*° (3) that no person, without his consent, shall be inducted 
into the Corps after he has attained the age of twenty-six,?"* and, 
(4) that trainees will not be assigned for training at an installation 
located on land outside the continental United States, except that 
residents of territories and possessions of the United States may be 
trained where inducted.*** All persons inducted into or who enlist 
in the Corps prior to age twenty-six will be required to serve an 
aggregate of eight years in the Corps, or on active duty in the armed 

202 Td., § 456(a). 

203 Section 133; Hearings, supra note 43, at 8-9. 

204 Supra note 91, at 76-87. 

205 See note 38 supra. . 

206 See note 38 supra; 50 U.S.C.A. App. §454(a) (1951). A proviso re- 
lieves male aliens from training, provided appropriate application is filed, but 
this action debars aliens from becoming a citizen of the United States. 

207 See note 38 supra; 50 U.S.C.A. App. §454(a) (1951) 

208 See note 38 supra; 5 S.C.A. A 

209 See note 38 supra; 

210 See note 38 supra; 

211 See note 38 supra; .S.C.A, ’ 

212 See note 38 supra; .S.C.A, . § 454(a) 

8 
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services, or in a reserve component unless discharged in accordance 
with the then existing regulations and standards prescribed by the Sec- 
retary of Defense. Trainees upon release from the Corps, if qualified 
mentally and physically, will be transferred to and be deemed a mem- 
ber of a reserve component of the armed services. A duty is placed 
upon the discharged trainee to become appropriately affiliated with an 
organized unit of a reserve component when the military department 
concerned administratively determines no undue personal hardship 
is involved. The foregoing obligation can be satisfied, under pre- 
scribed administrative procedures, by volunteering and being accepted 
into an organized National Guard unit.?"* 

The President’s Advisory Commission in its report?** made sim- 
ilar recommendations on the general structure of the training pro- 
gram, viz: (1) make it the obligation**® of every male citizen of the 
United States to undergo a period of training so as to fit him for 
future service in time of crisis; (2) training should be of a predom- 
inantly military character but with provisions for nonmilitary train- 
ing for persons who have sincere conscientious objections (relieve 
only those who are not qualified physically and mentally, those who 
could perform no useful form of service in time of crisis); and, 
(3) the training program should provide for a period of basic training 
followed by a second period composed of options ranging from: 
(a) continued training in the program, to (b) service in a reserve 
component of the armed services or the National Guard, to (c) ad- 
vanced, selected education.?*® 

Considerable discussion was provoked when consideration was 
given to the determination of the general age level or status in life 
at which the obligation to undertake training would attach. 

The first significant transition period of the life of a young man 
is the completion of his secondary education or the embarkation in 
full time employment (usually in the seventeenth or eighteenth year). 
In addition, it is highly desirable from a training standpoint to have 
trainees at the same general age level and development in this pro- 
gram. These considerations in conjunction with collateral reasons 
were determinative for the Commission which recommended that the 
obligation to undertake training should attach at age eighteen.” 
This provided sufficient flexibility to satisfy most of the demands, 


218 See note 38 supra; 50 U.S.C.A. App. § 454(d) (3) (1951). 

214 Supra note 39. 

215 See language of Selective Draft Law Cases, 245 U.S. 366, 390 (1918) ; 
page 479 supra. 

216 Supra note 39, at 77-88. 

217 Jd, at 51. Provisos included: (1) volunteer at age of seventeen with 
consent of parents, or (2) be deferred until secondary education completed, but 
not later than age twenty. 
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but unique questions involving deferment could be equitably and 
efficiently handled by the local board in accordance with the Amer- 
ican tradition of local rule (the local board technique). 

The question of the length and scheduling of the basic training 
period presented many technical difficulties. Proposals as to length 
varied from four to twelve months, while those pertaining to sched- 
uling reflected the views of all interested parties, viz: colleges and 
universities which desired that the training be restricted to the summer 
months; agricultural areas which desired training to be conducted 
in slack seasons, different in the various areas located throughout the 
vast and diversified extent of the United States; and industrial areas 
which would prefer training in the off-season period. Naturally each 
period requested varied in some degree from all others proposed. 
In order to meet the minimum military objectives, (the premise of 
the whole program) and to keep the cost of the program at a min- 
imum, it was concluded by the President’s Commission that the 
program should extend for a period of six months with each class 
to follow consecutively, a class commencing on May 1 and November 
1 of each year.”*® 

H.R. 4278,7*° Eightieth Congress, and S. 4062,?*° Eighty-First 
Congress, were drafted so as to carry into effect the proposals and 
recommendations discussed in the preceding paragraphs. 

The National Security Training Commission, after considerable 
study of a number of proposals in this regard, viz, weekly, monthly, 
quarterly, and semi-annual inductions, and a split program (two 3 
month periods), recommended an arrangement titled “monthly induc- 
tions plus the right of voluntary induction within the limits of appli- 
cable quotas.” *#* The philosophy reflected the fact that young men 
approaching the age of eighteen become available or desire induction 
(if inevitable) at various times throughout the year for multitudinous 
reasons because life is not standard, although publications, polls, and 
public opinions reflect norms which can be overemphasized. The 
Selective Service System is efficiently operating at this date and as- 
suming its continued operation and use as the procuring agency 
for the Corps, a flexible monthly quota system can be devised which 
will provide minimal inconvenience to the individual trainee and 
will permit the training agencies to operate at the maximum in eco- 
nomical and efficient use of resources.?*? Some peaks in the training 
load will result. Also, all persons and activities will be required to 


218 Supra note 39, at 60. 

219 Basic training for a period of six month. 
220 Basic training for a period of four months. 
221 Supra note 39, at 33. 

222 Supra note 91, at 33. 
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adjust in some small degree to accommodate the general welfare of 
this nation in so important a program to our national interest. The 
mere living in society requires each individual to give up a part of 
his natural liberty so as to avail himself of the much sought after 
benefits of society. Security necessarily restricts liberty. 


C 
Initiation of the Program? 


Public Law 51 provides that persons may be inducted into the 
Corps for training when the President by Executive Order, or the 
Congress by concurrent resolution, reduces or eliminates the period 
of military service required of young men under the age of nineteen. 
If the present situation and policies continue, due to the current inter- 
national situation, every available person reaching eighteen in the 
ensuing few years will be required to serve on extended active duty 
with the armed services.?** The Commission recommends that the 
UMT program be initiated as soon as a reasonable number of young 
men under nineteen can be spared. Why? This notion, despite the 
universal belief in our unlimited capacity, must reduce at the earliest 
possible date the crushing burdens of large standing armed services 
and resolve its military manpower problems through UMT and a 
revitalized reserve.2** This program provides a system which enables 
the regular armed services to be kept at a level compatible with our 
economy without impairment of our national strength and thus estab- 
lishes the basis for accepting the calculated risk involved in a reduc- 
tion in the regular services. 


IX 
UMT in 1952 


The Second Session of the Eighty-Second Congress had not com- 
menced its deliberations before the issue of UMT, supposedly accepted 
by the Congress in its enactment of Public Law 51,?*° once again 
was presented. Representative Carl Vinson, Chairman of the House 
Armed Services Committee, suggested a commencement of UMT 
by voluntary methods whereby young men between the ages of seven- 


223 Td. at 36, based on results of the manpower studies presented to the Com- 
mission by the Bureau of Labor Statistics, the Selective Service System, and 
the Department of Defense. 

224 Jd. at 37. A revitalized reserve includes the reserve components of the 
armed services and the National Guard. See supra note 39, at 77-88, for details 
on, options available. Compulsory service of some time for all eligible young 
men would be required for a period of eight years. 

225 Supra note 1. 
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teen and nineteen might volunteer for six months training, followed 
by an additional eighteen months active duty in a reserve compo- 
nent.?® This voluntary service plan was supported by the represen- 
tatives of the Department of Defense, in testimony before the House 
Armed Services Committee.?*7 On the Senate side of the Congress, 
Senator Russell, Chairman of the Senate Armed Services Committee, 
introduced a bill that proposed “minute” changes, suggested by the 
American Legion, to the recommendations of the National Security 
Training Commission.?** Three bills have been introduced in the 
House of Representatives,” and one has been introduced in the 
Senate.?*° 

The legislation proposed in the Second Session relative to the ad- 
ministration and discipline of the National Security Training Corps 
has followed, in substance, the recommendations of the National Se- 
curity Training Commission.?** 

The Senate bill, S. 2441, was introduced by Senator Russell on 
January 16 in behalf of himself and eight colleagues on the Senate 
Armed Services Committee. The bill is identical with the Commis- 
sion’s recommendation, except in four respects. Section 4 of the 
bill omits the statement in the Commission’s bill that: 


The Corps shall be a component of the land and naval forces.?*? 
Section 8 of S. 2441 places the responsibility for the preparation of 


budget estimates on the Department of Defense and outlines in greater 
detail the respective budgetary responsibilities of the Department and 


226 The Washington Post, Jan. 6, 1952, p. 5M, col. 1. But see The Washing- 
ton Post, Jan. 10, 1952, p. 10, col. 1, where in an editorial it was stated: 

“This newspaper continues its indorsement of universal military training as 
the most practicable means of building long-range security. . . . The UMT 
principle should not be adulterated, however, by a dubious compromise for the 
purpose of cajoling Congress into final approval. We fear that the proposal 
by Chairman Vinson of the House Armed Services Committee for a ‘volunteer’ 
corps of 60,000 trainees is that sort of compromise.” 

227 The Washington Post, Jan. 18, 1952, p. 12, col. 1. 

22898 Cong. Rec. 233 (January 16, 1952). 

229 H.R. 5903, 82d Cong., 2d Sess. (1952); H.R. 5904, 82d Cong., 2d Sess. 
(1952) ; H.R. 6032, 82d Cong., 2d Sess. (1952). 

230S. 2441, 82d Cong., 2d Sess. (1952). 

231 Supra note 91, at 76-87. 

232 Jd. at 77. In the Senate report on S. 2441, S. Rep. No. 1205, 82d Cong., 
2d Sess. 20 (1952), it is stated: 

“The purpose of this section is to show the intent of Congress to establish 
the National Security Training Corps as a part of the land and naval forces 
of the United States. . . . As a result of creating the corps as a part of the 
land and naval forces, it becomes possible for the Congress to provide for the 
trial of members of the corps for capital offenses by courts martial in those 
cases in which the accused desire to be tried by courts matrial (sic).” 
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the Commission.?** Section 34 of the bill imposes an additional func- 
tion relative to inspection: 

to analyze and report upon the cost and the personnel of the 

training agencies.”** 
The principal difference, however, between the Commission’s recom- 
mendation and S. 2441 lies in the addition of Section 37. This section 
would relieve trainees who volunteer and complete an enlistment of 
three years in the National Guard or reserve components requiring 
comparable service from the prospective seven and one-half years 
service in reserve components of the armed services.2> H.R. 5903,?%* 
introduced by Representative Van Zandt on January 8, and H.R. 
6032,7** introduced by Representative Brooks on January 15, are 
identical with S. 2441. The changes heretofore referred to and 
embodied in these three bills represent the American Legion’s latest 
efforts and recommendations with respect to UMT.?** 

H.R. 5904,?* introduced by Chairman Vinson on January 8, is 
identical with the bill proposed by the National Security Training 
Commission in its report to the Congress.?*° 

Faced with a forty-five day deadline by the terms of the Universal 
Military Training and Service Act, as amended,”* both Armed Serv- 
ices Committees submitted favorable reports on legislation to admin- 
ister the National Security Training Corps in expeditious fashion.?* 


The House and Senate versions are remarkably similar, differing in 
but a few major points. The Senate bill provides that the regular 
establishment be gradually reduced as the UMT program develops 
personnel for the reserve components,”** and that trainees be chosen 


233 S. Rep. No. 1205, 82d Cong., 2d Sess. 22 (1952). “The purpose of this 
section . . . is to require consultation between the Secretary of Defense and the 
Commission in the preparation of the annual budget estimates for funds which 
are to be appropriated to the Department of Defense for the purpose of carrying 
out the — in the corps.’ 

234 See supra e 472 et cd 

235 See a supra; 50 U.S.C.A. App. § 454 (d) (3) (1951). 

236 824 Cong., 2d Sess. (1952). 

237 82d Cong., 2d Sess. (1952). 

238 Supra note 228, at 233, 236. 

239 82d Cong., 2d Sess. (1952). 

240 H.R. Doc. No. 315, 82d Cong., 2d Sess. (1952). 

241 Supra note 40. 

242 Public Law 51 (supra note 1) required that UMT legislation be reported 
by the Armed Services Committees to the House and Senate not later than 
“45 calendar days of continuous sessions of the Congress” following the date on 
which the recommendations of the National Security Training Commission are 
— The forty-fifth day was February 21, 1952. H.R. Rep. No. 1376, 

Cong., 2d Sess. (1952), the report to accompany H.R. 5904 (the House 
UMT bill) was submitted on February 18; S. Rep. No. 1205, 82d Cong., 2d 
Sess. (1952), the report to accompany S. 2441 (the Senate UMT bill) was 
submitted on = bruary 21. 

ri Rep. No. 1205, 82d Cong., 2d Sess. 14-15, 29 (1952); §24 (c) of 
S. 2441. 
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by lot during the initial period of inductions.*** There is no bar 
to recalling UMT graduates to active duty in peacetime in the Senate 
version; the House version would impose such a bar.2*° The Senate 
bill does not prohibit personnel from the training agencies designated 
to train persons under the UMT program from being carried as 
additional to the authorized strength of the agency (military service) 
concerned; the House bill would count such personnel within the 
strength limitations of the training agencies.*** The original recom- 
mendation of the National Security Training Commission with respect 
to trial of trainees by court martial for certain felonies, unless a 
federal civil trial is requested, is retained by the Senate version ;?* 
the House version would make such trial be by court martial only if 
so elected by the accused trainee.”** 

The House bill, H.R. 5904, and the Senate bill, S. 2441, are recon- 
ciled on a number of considerations verying slightly from the recom- 
mendation of the National Security Training Commission. Trainees 
are to be trained initially at an installation near their place of resi- 
dence.**° Budgetary procedures proposed in S. 2441 °° are accepted 
in H.R. 5904.** Disability benefits cease during periods of active 
duty with the armed forces.*** A person dishonorably discharged 
from the National Security Training Corps shall not be entitled to 
disability benefits.2** No beverage containing in excess of one percent 
of alcohol shall be sold to trainees.2** The additional duties placed on 
the inspection system by S. 2441 °° are accepted in the House bill.*°* 
The Commission staffs of inspectors and investigators are removed 
from civil service laws." Trainees are extended the same privilege 
to communicate with members of the Congress as was extended to 
the members of the armed forces by Public Law 51.?°* 

Some distinctions, other than those noted earlier, still exist. Sec- 


244 7d. at 20-21; §5 (a) of S. 2441. The House version retains the provi- 
sion of the Commission’s proposed bill relative to Selective Service System 
supervision of inductions. 

245 H.R. Rep. No. 1376, 82d Cong., 2d Sess. 56 (1952); §140 of H.R. 5904. 

246 Td. at 54; § 124 (b) of H.R. 5904. 

247 Supra note 243 at 32; §202 (a) of S. 2441. 

248 See note 245 supra, at 58; §201 (a) of H.R. 5904. 

249 Section 5 (b), S. 2441; § 105 (c), H.R. 5904. “This provision,” accord- 
ing to the House report, “is "advisory only and is designed to achieve economy 
in transportation costs as well as to place the trainee in an installation more 
convenient to his family in order to facilitate visits.” 

250 Supra note 233. 

251 Section 108. 

252 Section 16 (h), S. 2441; §116 (h), H.R. 5904. 

253 Section 16 (i), S. 2441; §116 (i), H.R. 5904. 

254 Section 23 (c), S. 2441; § 123 (c), H.R. 5904. 

255 Supra note 234 

256 Section 134 (a). 

257 Section 34 (b), S. 2441; § 134 oF H.R. 5904. 

258 Section 39, S. 2441: § 139, H.R. 5 
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tion 105 (a), H.R. 5904, excludes women.”** Delegation of a train- 
ing agency’s authority is specifically prohibited in H.R. 5904.7 In 
the House version, trainees are given coverage under the Social 
Security Act ;?** In the Senate version, trainees are excluded from 
such coverage.?® 

In addition to the legislative activity with regard to the recommen- 
dation of the National Security Training Commission, an alternative 
method of UMT, involving, basically, a nationwide high school ROTC 
program, was proposed by Representative Brownson on February 
22.288 

Five additional bills,?* although bearing a UMT label, are com- 
pletely unrelated to the subject discussed in this article. These bills 
(they are identical) would remove the proviso in Section 21 of the 
Universal Military Training and Service Act, as amended,?® and 
require the release, upon application, of certain reservists, involun- 
tarily called to active duty. The present proviso applies to those 
reservists whose rating or specialty is critical and whose release would 
impair the efficiency of the military department to which assigned.?** 

Only the future will foretell the fate of this extremely controversial 
legislation which, regardless of the decision ultimately reached, will 
have a resounding impact on the military effectiveness of our nation 
as it assumes the leadership of the free world in its fight for survival. 


GeorceE C. AxTELL, JR., 
Rosert S. Stusss II. 


259 See note 245 supra, at 44. “. . . persons inducted into the corps shall 
be males only.” See also, pp. 468-69 supra. 

260 Section 124 (a). 

261 Section 125. 

262 Section 25. 

268 H.R. 6765, 82d Cong., 2d Sess. (1952). See supra page 453 relative to 
Senator Chamberlain’s Citizen Cadet Corps proposal in 1915. Representative 
Brownson’s bill is entitled “Citizens’ Military Training Act.” 

264 H.R. 5901, 82d Cong., 2d Sess. (1952); H.R. 5946, 82d Cong., 2d Sess. 
(1952); H.R. 6046, 82d Cong., 2d Sess. (1952); H.R. 6211, 82d Cong., 2d 
Sess. (1952) ; H.R. 6297, 82d Cong., 2d Sess. (1952). 

265 See note 38 supra. 

266 H.R. 6434, 82d Cong., 2d Sess. (1952) would reduce the period of involun- 
tary service, now seventeen months, to twelve months. 
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INTERNATIONAL LAw—COoMPETENCY OF SPECIALIZED AGENCIES 
oF THE UNITED Nations To SUE IN UNITED STATES FEDERAL 
Courts.—The International Refugee Organization of the United 
Nations brought suit in a federal district court against the Republic 
Steamship Corporation for fraudulent breach of contract. The com- 
plaint was dismissed on ground of lack of jurisdiction and the plaintiff 
appealed. Held, reversed and remanded; federal district courts have 
jurisdiction in such actions. International Refugee Organization v. 
Republic Steamship Corp., 189 F.2d 858 (4th Cir. 1951). 

The court of appeals in the instant case has resolved a difference 
of opinion as to the jurisdiction of federal district courts in actions 
brought by the United Nations or one of its specialized agencies. 
The lower court in the instant case had declined to follow the reason- 
ing of another district court in an earlier case, also involving an 
organization of the United Nations. In that case, Balfour, Guthrie 
& Co. v. United States, 90 F. Supp. 831 (N.D. Calif. 1950), the 
International Emergency Fund shipped a quantity of powdered milk 
on a vessel owned by the United States and operated under charter 
by the American Pacific Steamship Company. Some of the milk was 
never delivered and part arrived in a damaged condition. 

The court held that the United Nations and its specialized agencies 
had the legal capacity to sue in federal district courts under the Inter- 
national Organizations Immunities Act, 59 Stat. 669 (1945), 22 
U.S.C. § 288a.(a) (1946), which provides that “International organ- 
izations shall, to the extent consistent with the instrument creating 
them, possess the capacity—(i) to contract; (ii) to acquire and dis- 
pose of real and personal property; (iii) to institute legal pro- 
ceedings.” 

In the instant case, International Refugee Organization v. Republic 
Steamship Corp., supra, the lower court based its refusal to take 
jurisdiction principally on the ground that federal district courts 
have no jurisdiction in suits solely between aliens where no federal 
question is involved, as held in Kavourgias v. Nicholaou Co., Ltd., 
148 F.2d 96 (9th Cir. 1945), Doidge v. Cunard Steamship Co., 19 
F.2d 500 (1st Cir. 1927) and Cunard Steamship Co. v. Smith, 255 
Fed. 846 (2nd Cir. 1918). It was not disputed that the respondent 
corporation was an alien, having been organized under the laws of 
Panama. 

The court of appeals in overruling the lower court held as error 
the lower court’s principal conclusion, i.e., that no federal question 
was involved. It seems abundantly clear that as a treaty ratified by 
the United States, the United Nations Charter is now a part of the 
supreme law of the land, U.S. Const. Art. VI, allowing the United 
Nations and its agencies, whether aliens or not, to proceed in federal 
courts in accordance with 28 U.S.C. § 1331 (Supp. 1950), which 
provides that the district courts shall have jurisdiction in civil actions 
arising under the “Constitution, laws or treaties of the United States.” 

The Charter of the United Nations provides that “The Organiza- 

[ 489 ] 
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tion shall enjoy in the territory of each of its Members such legal 
capacity as may be necessary for the exercise of its functions and the 
fulfillment of its purpose.” U.N. Cuarter Art. 104, 59 Srar. 1053 
(1945). By virtue of Art. 13 of its constitution this capacity extends 
also to the International Refugee Organization which, as an official 
agency of the United Nations, is responsible for the solution of inter- 
national relief problems and in discharging this responsibility must 
enter into all sorts of contracts in connection with providing mainten- 
ance and transportation to refugees. Congress by 61 Srar. 214, 
22 U.S.C. § 289 (Supp. 1950) authorized the President to accept 
membership for the United States in the International Refugee Or- 
ganization, the constitution of which was approved in New York on 
December 15, 1946, by the General Assembly of the United Nations. 

Any possible doubt of the legal capacity of the United Nations to 
proceed in federal courts was removed when the President of the 
United States by Exec. Order No. 9698, 11 Fep. Rec. 1809 (1946) 
designated the United Nations as one of the organizations entitled 
to enjoy the privileges conferred by the International Organizations 
Immunities Act, supra. The same holds true for the International 
Refugee Organization which was similarly designated by Exec. Order 
No. 9887, 12 Fep. Rec. 5723 (1947). 

It is logical, therefore, for the International Refugee Organization 
to proceed in the courts of the nation which has helped to create it 
and which has ratified its charter, i.e., in the federal courts, rather 
than in the local courts of the various states which are not concerned. 
Clearly, Congress intended by the International Organizations Im- 
munities Act, supra, to open the federal courts to suits by such inter- 
national organizations; for the right to “institute legal proceedings” 
means the right to go into court, and the federal courts are the only 
courts whose doors Congress can open. 

The court of appeals by overruling the lower court in /nternational 
Refugee Organization v. Republic Steamship Corp., supra, has af- 
firmed the right of Congress to open the doors of the federal courts 
to international organizations of which the United States is a member. 
Support of the lower court’s conclusions would have weakened United 
States participation in the United Nations and its specialized organi- 
zations, thwarting the intention of Congress to fulfil our obligations 
to these organizations, membership in which is a fundamental part 
of United States foreign policy. 

The hopes of our generation rest on the United Nations as an 
instrumentality of peace. It is imperative that the implementation 
of our foreign policy, in all of its particulars, shall proceed with 
the greatest degree of consistency and clarity. In spite of the minor 
nature of the instant case, in the perspective of international relations, 
this decision has helped to strengthen our announced policy of support 
for the United Nations and its various agencies in the quest for equit- 
able understanding between nations and peoples. G. J 


Miuitary LAw—PREJUDICIAL Error—MI1LITary DvuE PROCEss. 
—Accused was tried by a special court-martial for violations of the 
Articles for the Government of the Navy. The offenses were com- 
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mitted prior to the effective date of the Uniform Code of Military 
Justice, 64 Stat. 108, 50 U.S.C.A. §§ 551-741 (Supp. 1950) (herein- 
after referred to as UCMJ) but the hearing was not held until after 
that date. Since the accused was not arraigned before May 31, 1951, 
the trial procedure was governed by the UCMJ. Accused pleaded 
not guilty to a charge of disorder. After the presentation of evidence 
by the prosecution and the parties had rested, the president closed 
the court to consider the findings. He neglected to charge the court 
on the elements of the offense, the presumption of innocence, and 
the burden of proof as required by the UCMJ and the Manual for 
Courts-Martial, United States, 1951. The court found the accused 
guilty. After the findings were announced, but prior to sentencing, 
defense counsel pointed out the failure of the president to instruct 
the court. After considering the point raised, the court sentenced 
the accused. The convening authority and the board of review 
affirmed the conviction, holding that the error was not prejudicial. 
The Judge Advocate General of the Navy certified the record to the 
Court of Military Appeals for a decision. Held, the failure to instruct 
denied the accused the necessary elements of military due process and 
the _ was reversed. United States v. Clay, 1 USCMA 74 
(1951). 

The court in reversing the court-martial sets up what it calls 
“military due process” and enumerates rights, the denial of any of 
which, including those denied here, constitutes grounds for setting 
aside a conviction. They analogize that though there is no need 
in military justice to be concerned with constitutional concepts, if 
the denial of these rights is sufficient for a civilian court to hold that 
due process is not complied with, the denial of similar rights granted 
by Congress to an accused in a military court is also not consistent 
with due process. The court cites Watts v. Indiana, 338 U.S. 49 
(1949) (involuntary confession) ; Uveges v. Pennsylvania, 335 U.S. 
437 (1948) (denial of counsel); In re Oliver, 333 U.S. 257 (1948) 
(secret trial); and Waley v. Johnston, 316 U.S. 101 (1942) (co- 
erced guilty plea). 

Each of the cited cases was decided on its own facts. The Court 
did not attempt to formulate a hard and fast rule that should be 
applied in every other case. Such a rule would ignore qualifying 
factors that might be present. The Uveges opinion, supra, at 441 
says “... when a crime subject to capital punishment is not involved, 
each case depends on its own facts.” 

There is no doubt that there are certain rights which are basic, 
whether granted to civilians by the Constitution or to military per- 
sonnel by their UCMJ. It is submitted, however, that the error 
committed here did not violate one of these rights. Since this is 
not a constitutional question the UCMJ and the Manual for Courts- 
Martial should be examined to see just what rights are there pro- 
vided. Article 51(c) of the UCMJ and paragraph 73(b) of the 
Manual require that the instructions omitted in this case be given. 
It is evident that failure to comply with these requirements is error. 
However, § 59(c) of the UCMJ provides, “A finding or sentence of 
a court-martial shall not be held incorrect on the ground of an error 





492 THE GEORGE WASHINGTON LAW REVIEW 


of law unless the error materially prejudices the substantial rights 
of the accused.” Paragraph 87(c) of the Manual sets forth the 
test to determine whether the error is sufficiently prejudicial to 
require reversal. It states that the prejudicial error will require the 
disapproval of a finding of guilty unless the competent evidence is 
so great that a court of reasonable men would have made the same 
finding had the error not been made. If the error is a flagrant viola- 
tion of a fundamental right so as to amount to a denial of due 
process, the finding must be disapproved regardless of the compelling 
nature of the evidence. It can be seen that mere error does not 
necessitate reversal. Not even prejudicial error necessitates reversal 
if competent evidence is compelling. 

The prosecution here introduced the confession of the accused plus 
evidence to corroborate it. There was no evidence whatsoever to 
rebut the conclusive case presented. The error in regard to the 
failure to instruct was noted after the findings were announced and 
was considered by the court-martial. From the record of the case 
it is evident that the court thought the error was procedural and 
could be rectified by a correction of the record. This could only mean 
that they were aware of the instructions which should have been 
given, considered them, and concluded that there would have been 
no change in their findings had the instructions been given. 

The convening authority and the board of review, both of whom 
have the authority to review not only the law but also the evidence, 
came to the same conclusion. This should provide a basis for hold- 
ing, as permitted by the Manual, that a court of reasonable men 
would have made the same finding had the error not been committed. 

A further point which should be considered is that the defense 
counsel was aware of the error when made and entered no timely 
objection, but rather waited until the findings had been announced. 
Federal courts will not ordinarily consider such objections unless 
made at the time the error is committed. Nemec v. United States, 
178 F.2d 656 (9th Cir. 1949), cert. denied, 339 U.S. 985 (1950) ; 
Cave v. United States, 159 F.2d 464 (8th Cir. 1947), cert. denied, 
331 U.S. 847 (1947), rehearing denied, 332 U.S. 786 (1947); 
United States v. Manton, 107 F.2d 834 (2d Cir. 1938), cert. denied, 
309 U.S. 664 (1940). 

It is interesting to note that less than three weeks prior to the 
present decision the same court, in a case practically identical with 
the present one, except that the accused there pleaded guilty, held 
that there was no reversible error. United States v. Lucas, 1 USCMA 
19 (1951). In arriving at that decision the court recognized the 
discretion of the convening authority to decide whether errors com- 
mitted were substantial enough to necessitate reversal. The court 
there applied as a more apt test one laid down in Kotteakos v. United 
States, 328 U.S. 750, 764-765, (1946), which required consideration 
of whether the error itself had substantial influence on the decision. 
If it is certain that the error did not influence the decision, or had 
but very slight effect, the “judgment should stand, except perhaps 
where the departure is from a constitutional norm or a specific com- 
mand of Congress.” (Italics supplied.) The test as stated in the 
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Manual or in Kotteakos, supra, appears to be equally applicable here. 
Yet, in the present case neither the provision of the Manual, nor the 
Kotteakos case, supra, is mentioned. Since one of the purposes in 
instructing the court on the elements of the offense is to provide 
them with some means of arriving at a proper sentence after a finding 
of guilty, the question arises as to whether such instruction should 
not be just as important after a plea of guilty as after a plea of not 
guilty. 

Aside from the military due process concept, the court cites Screws 
v. United States, 325 U.S. 91 (1945), United States v. Levy, 153 
F.2d 995 (3d Cir. 1946), and Williams v. United States, 131 F.2d 21 
(D. C. Cir. 1942), as holding that a failure of trial judges to properly 
instruct a jury is prejudicial error. 

The Levy case, supra, involved violation of price control regulations 
and was reversed because of inadequate instructions on the technical 
regulations. In the Williams case, supra, the defendant was tried 
for rape, which involved both lesser included offenses and a death 
penalty. The Screws case, supra, had to do with a violation of a 
civil rights statute. There was present there conflicting evidence plus 
an erroneous instruction as to the element of intent. The present 
case involved an offense that if tried by civilian courts would have 
been a misdemeanor, did not involve capital punishment, nor lesser 
included offenses, nor was it a complicated technical offense of a 
temporary nature. There was no conflicting evidence since the de- 
fense presented no testimony. There is a marked dissimilarity be- 
tween the cases cited and the one here considered. Even in the 
cases cited the courts did not lay down a hard and fast rule that in 
all other cases failure to give instructions would be reversible error. 

It is not prejudicial error, in the absence of exception taken, to 
fail to charge on reasonable doubt, Raffour v. United States, 284 Fed. 
720 (9th Cir. 1922), nor on the presumption of innocence, Evans v. 
United States, 122 F.2d 461 (10th Cir. 1941), cert. denied, 314 U.S. 
698 (1942). Appellate courts are extremely reluctant to reverse in 
cases similar to the one here considered. United States v. Manton, 
supra, Lucadamo v. United States, 280 Fed. 653 (2d Cir. 1922), 
Kennedy v. United States, 275 Fed. 182 (4th Cir. 1921). 

Even in a capital case, a failure to instruct will not result in re- 
versal if there is not substantial prejudice. Kenion v. Gill, 155 F.2d 
176 (D. C. Cir. 1946). In the Kenion case, supra, the court did not 
instruct on the elements of the offense or on reasonable doubt since 
the jury was aware of these matters from having served on previous 
juries. In courts-martial, not only are the members usually aware 
of the necessary instructions from prior trials, but they are bound by 
Navy Regulations to be familiar with them. U.S. Navy Regulations, 
§ 1209 (1948). To hold that failure to instruct in itself is violative 
of due process is to hold that all courts-martial conducted over the 
last 90 years under authority of the Articles for the Government of 
the Navy and Naval Courts and Boards, where these instructions 
were not required, were miscarriages of justice or lacking in due 
process. 

It is realized that the decision reached by the court here would 
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provide an easy rule to apply. There would be no difficulty for re- 
viewing authorities to decide the effect of an error. However, it is 
submitted that the decision is not in accord with the weight of 
authority which declares that each case must be decided on its own 
facts. As it now stands, the rule seems to be that after a not guilty 
plea, if the president or law officer fails to instruct the court, the 
error is per se materially prejudicial and grounds for reversal. The 
court, in attempting to establish a parallel to constitutional due 
process, has gone beyond the rule of the federal courts, f.e., that each 
case must be decided on its own facts to determine whether due 
process is present. “The due process clause is not susceptible of 
reduction to a mathematical formula.” Gibbs v. Burke, 337 U.S. 773, 
781 (1949). A. B. M. 


TAXATION — ORDINARY AND NECESSARY BusINEsS EXPENSES— 
DepuctTiBitity oF “KicKkBACK” PAYMENTS.—The petitioners, who 
were engaged in the business of grinding, fitting, and selling eye 
glasses, entered into oral contracts or understandings with various 
physicians, whereby petitioners agreed to pay the physicians one- 
third of the retail price of all glasses purchased by patients guided 
to them by these physicians. Payments made under these agreements 
were described on the books of the company as “trade discounts.” 
All the services rendered by the prescribing physicians were included 
in the original charge made to the patient. In practically every 
instance the patient was unaware of the “kickback” paid to his doctor. 
In determining deficiencies against the petitioners, the Commissioner 
of Internal Revenue disallowed these “trade discounts” as deductions. 
Held, affirming the Tax Court, rebates paid to the physicians were 
opposed to public policy and, therefore, were not deductible by the 
petitioners as “ordinary and necessary” business expenses under 
§ 23 (a) (1) (A) of the Internal Revenue Code. Thomas B. Lilly, 
14 T.C. 1066 (1950), aff'd, 188 F.2d 269 (4th Cir. 1951), cert. 
granted, 342 U.S. 808 (1951). 

Deductions disallowed by the courts on the grounds that they con- 
travene public policy generally fall within the following four cate- 
gories: (1) payments of an illegal nature, Frank A. Maddas, 40 
B.T.A. 572 (1939); (2) expenses declared to be non-deductible 
by a specific statute, Weather-Seal Manufacturing Co., 16 T.C, 1312 
(1951); (3) fines and penalties, Commissioner v. Longhorn Port- 
land Cement Co., 148 F.2d 276 (5th Cir. 1945); and (4) payments 
contrary to public policy alone, of which the instant case is an ex- 
ample. The question of the specific expense item involved in the 
principal case, however, appears to be one of first impression. See 
Arundell, J., dissenting to the holding of the majority in the pro- 
ceedings before the Tax Court. 

The doctrine of public policy in so far as it relates to the allow- 
ability of deductions in arriving at taxable net income is one of 
judicial origin. There are no criteria of public policy contained in 
the statute. The decisions are an expression of the courts’ interpre- 
tation of the words “ordinary and necessary” as employed in 


§ 23 (a) (1) (A). 
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The Tax Court in arriving at its decision that the “kickbacks” 
were not deductible seemed to rely heavily on a finding that the 
contracts under which the payments were made were contrary to 
public policy and, therefore, void under a settled construction of 
the law of contracts. The courts, however, should exercise extreme 
caution in superimposing the substantive law of contracts, where 
the objective to be obtained may be different, on the field of income 
taxation. Cf. Estate of Rogers v. Commissioner, 320 U.S. 410, 
414 (1943). 

In affirming the decision of the Tax Court, the court of appeals 
held that since the “kickbacks” corrupted the fiduciary relationship 
between physicians and patients, they were opposed to public policy 
and, therefore, not deductible as “ordinary and necessary” business 
expenses. The court cited the case of Commissioner v. Heininger, 
320 U.S. 467 (1943), in support of its decision. This case is the 
most recent decision of the Supreme Court setting forth the standards 
to be considered in applying the doctrine of public policy in so far 
as it relates to the field of income taxation. The Court acknowledged 
that certain types of deductions should not be allowed under 
§ 23 (a) (1) (A) “. . . in order that tax deduction consequences 
might not frustrate sharply defined national or state policies proscrib- 
ing particular types of conduct. . . . It has never been thought, 
however, that the mere fact that an expenditure bears a remote re- 
lation to an illegal act makes it nondeductible.” Cf. Commissioner v. 
Heininger, supra, at 473, 474. 

It appears, however, that the court of appeals failed to follow the 
rule laid down in the Heininger case, in which the Supreme Court 
seemed to be limiting the disallowance of deductions for reasons of 
public policy to those transactions of a particularly gross or illegal 
nature. The practice in controversy in the instant case was wide- 
spread throughout the country, yet had been forbidden by statute in 
only two of the forty-eight states, and no regulation had been issued 
by the Bureau of Internal Revenue denying the deduction, In arriv- 
ing at its decision the court of appeals apparently adopted the standards 
of a court of equity in determining what are “ordinary and necessary” 
business expenses. It would be a more realistic approach to the 
problem, however, to suggest that the morals of the market place 
be used to determine what deductions should be allowable in com- 
puting taxable net income under the revenue laws. 

The specific controversy in the instant case may be rendered moot 
as the result of the consent decrees entered into by a number of the 
larger optical manufacturers and defendant physicians in response 
to indictments charging violation of the anti-trust laws. United States 
v. American Optical Co., Civil No. 46 ¢ 1333, N.D. IIl., May 16, 
1951; United States v. Bausch and Lomb Optical Co., Civil No. 46 c 
1332, N.D. Ill., May 16, 1951. By the consent decrees the oculists 
are forbidden from accepting, and the optical companies are forbidden 
from making, any rebates connected with the dispensing of optical 
goods or services. A consent decree, however, does not amount to 
an admission of guilt in any other litigation. Barnsdall Refining 
Corp. v. Birnamwood Oil Co., 32 F. Supp. 308 (E.D. Wis. 1940). 
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While the precise issues in the Lilly case may be reduced to a 
position of academic interest only, in view of the consent decrees, 
supra, an affirmation of the decision by the Supreme Court, neverthe- 
less, would have far reaching consequences with regard to the de- 
ductibility under § 23 (a) (1) (A) of expenses incurred in everyday 
business transactions throughout the country. Such action by the 
Supreme Court would amount to a special delegation of power to 
the Commissioner of Internal Revenue to regulate and approve busi- 
ness standards and procedures. 

What is in accord with and what is contrary to public policy is an 
extremely vague test. Cf. Steele v. Drummond, 275 U.S. 199, 205 
(1927); Twin City Co. v. Harding Glass Co., 283 U.S. 353, 356 
(1931). Furthermore, once the courts attempt to regulate undesirable 
business practices through the medium of disallowing deductions, 
they will be confronted with an inexhaustible variety of factual situ- 
ations. There presently exists considerable confusion in this area of 
the law of income taxation resulting from attempts on the part of 
the Commissioner to determine what deductions are contrary to public 
policy. Accordingly, before adding to this confusion by further nar- 
rowing the interpretation of what is “ordinary and necessary” under 
this subsection, heed may well be given to the words of Arundell, J., 
dissenting to the Tax Court’s majority opinion, wherein he cautions 
the court against undertaking the determination of the question of 
what is and what is not contrary to public policy, both for the United 
States and for each of the forty-eight states. 

In order to prevent the possibility of magnifying the state of 
confusion surrounding the doctrine of public policy in this field, it is 


submitted that the decision of the court of appeals in the instant case, 
which unreasonably extends the interpretation of what are not “ordi- 


nary and necessary” business expenses under § 23 (a) (1) (A), 
should be overruled. C M 








